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LIFTING  OF  MORATORIUM  ON  ESA  LISTINGS 


TUESDAY,  JU^fE  25,  1996 

House  of  Representatives, 

Committee  on  Resources 

Washington,  DC. 
The  Committee  met,  pursuant  to  call,  at  11:10  a.m.,  in  room 
1324,  Longworth  House  Office  Building,  Hon.  Richard  Pombo  (Act- 
ing Chairman  of  the  Committee)  presiding. 

Mr.  Pombo.  The  Chairman,  Mr.  Young,  is  running  a  little  bit 
late,  and  we  try  to  keep  these  on  schedule,  so  we  are  going  to  go 
ahead  and  get  started  with  our  first  panel.  I  would  like  to  ask 
unanimous  consent  that  the  Chairman's  opening  statement  be  in- 
cluded here  in  the  record.  And  without  objection  it  will  be  done. 
[Statements  of  Mr.  Young  and  Mr.  Pombo  follow:] 

Statement  of  Hon.  Don  Young,  a  U.S.  Representative  from  Alaska,  and 
Chairman,  Committee  on  Resources 

Good  morning.  I  want  to  welcome  all  of  you  to  this  oversight  hearing  on  the  re- 
sumption of  the  Listing  process  under  the  Endangered  Species  Act. 

As  many  of  you  know  in  April,  1995,  Congress  imposed  a  moratorium  on  new  list- 
ings of  species  under  the  ESA.  This  was  done  with  the  intent  of  giving  the  country 
a  time  out"  from  listings  and  the  conflicts  that  frequently  accompany  listings  in 
order  to  give  Congress  time  to  reform  the  ESA. 

George  Frampton,  Assistant  Secretary  for  Fish,  WUdlife  and  Parks,  admitted  in 
testimony  before  this  Committee  that  there  are  problems  with  the  ESA  that  Con- 
gress needs  to  address. 

Over  the  last  year  and  one  half  this  Committee  has  built  a  substantial  record  for 
the  need  for  a  comprehensive  reform  of  ESA. 

The  Committee  has  held  more  than  thirteen  hearings  on  the  need  for  common 
sense  ESA  reforms. 

In  each  of  these  hearings  we  have  heard  testimony  of  loss  of  private  property,  fail- 
ure to  recover  endangered  species,  thousands  of  lost  jobs,  broken  families,  heavy  un- 
funded mandates  on  local  governments. 

This  Act  is  not  working  as  those  of  us  who  voted  for  it  back  in  1973  intended  it 
to  work. 

However,  the  Administration  still  has  not  sent  us  a  bUl  to  fix  the  problems  that 
they  have  pubUcly  admitted  exist. 

Those  of  us  who  have  voted  for  the  ESA  in  the  past  are  disappointed  that  the 
Act  has  been  used,  not  to  protect  endangered  and  threatened  species,  but  to  allow 
the  Federal  Government  to  expand  its  power  and  control  over  the  Uves  and  property 
of  individual  citizens. 

I  want  to  see  the  ESA  used  to  conserve  and  protect  those  plants  and  animals  that 
most  need  its  protection,  but  I  do  not  want  it  misused  to  take  away  the  freedom, 
dignity,  and  self  reUance  of  our  citizens. 

I  beUeve  that  the  moratorium  gave  Congress  a  chance  to  take  a  hard  look  at  the 
implementation  of  the  Act. 

During  the  moratorium  the  Fish  and  Wildlife  Service  finally  began  issuing  Section 
10  permits  and  developing  recovery  plans  for  those  species  already  listed. 

The  moratorium  gave  our  citizens  an  opportunity  to  take  out  time  for  much  need- 
ed debate  on  how  best  to  proceed  to  reform  the  Act. 

(1) 


Now  that  listings  have  resumed,  my  concern  is  that  good  science  be  used  to  sup- 
port any  Usting,  that  the  pubhc  be  allowed  to  fully  participate  in  the  process,  that 
our  states  and  local  governments  are  made  full  partners  in  the  process,  and  that 
we  insure  that  private  property  rights  are  respected. 

It  is  unfortunate  that  the  mere  rumor  that  a  species  might  be  listed  strikes  fear 
in  the  hearts  of  many  local  citizens. 

If  the  listing  of  species  did  not  result  in  such  punitive  restrictions  or  loss  of  jobs 
and  economic  opportunity,  then  all  of  us  could  contribute  more  to  species  protection. 

We  should  stop  blaming  and  begin  looking  for  solutions  to  these  problems. 

The  best  way  to  insure  successful  and  effective  wildlife  protection  programs  is  to 
put  people  back  into  the  environmental  equation  and  to  rely  on  our  natural  human 
desire  to  protect  and  insure  our  natural  heritage. 


Statement  of  Hon.  Richard  W.  Pombo,  a  U.S.  Representative  from  California 

Thank  you,  Mr.  Chairman,  for  holding  this  very  important  hearing  on  the  re- 
sumption of  the  listing  process  following  President  Clinton's  decision  to  lift  the  mor- 
atorium on  new  listings  under  the  Endangered  Species  Act.  As  with  the  previous 
thirteen  hearings  held  in  this  Committee — including  those  that  took  place  outside 
of  Washington,  D.C. — I  sincerely  appreciate  your  commitment  to  the  reauthorization 
of  the  ESA,  one  of  our  most  important  Federal  wildlife  statutes. 

As  you  are  aware,  Mr.  Chairman,  Congress  passed — and  the  President  signed — 
a  moratorium  on  new  listings  in  April  of  1995.  This  moratorium  was  intended  to 
put  the  brakes  on  any  new  listings  of  endangered  or  threatened  species  until  we 
replaced  the  existing  law  with  an  updated  and  upgraded  reform  measure.  One  year 
later,  in  April,  1996,  the  President  lifted  the  moratorium  using  the  authority  pro- 
vided to  him  in  the  final  FY  1996  budget  for  the  Interior  Department. 

Shortly  after  that,  the  Administration  promulgated  regulations  establishing  a  pri- 
ority system  for  deciding  which  species  to  propose  for  listing.  In  their  prioritization 
of  so-called  listing  activities,  the  U.S.  Fish  and  Wildlife  Service  has  placed  any  and 
all  delisting  activities  at  the  bottom  of  the  barrel.  This  means  that  despite  any  evi- 
dence to  the  contrary,  species  that  are  candidates  for  delisting  will  not  even  be  eval- 
uated for  the  remainder  of  the  fiscal  year,  even  if  there  is  significant  evidence  to 
show  that  a  species  should  no  longer  be  listed.  Under  this  plan,  private  property 
owners  can  expect  no  regulatory  relief,  while  they  retain  the  privilege  of  protecting 
an  endangered  species  that  probably  isn't  even  endangered. 

The  listing  process,  along  with  many  other  components  of  the  existing  ESA,  are 
simply  not  working.  "The  law  is  conflict-ridden  and  problematic.  Many  of  the  species 
are  often  not  endangered  and  most  do  not  have  a  recovery  plan.  Even  the  species 
that  do  have  a  recovery  plan  have  shown  little  improvement.  Furthermore,  when 
the  public  is  forced  to  protect  a  species  not  widely  considered  endangered,  they 
begin  to  lose  confidence  in  the  entire  statute — and  in  those  implementing  it.  This 
is  not  good  for  the  species,  and  not  good  for  the  people  who  are  charged  with  pro- 
tecting them. 

The  result  is  that  people  who  live  day  to  day  with  the  Endangered  Species  Act 
have  grown  to  fear  it.  The  phrase  "shoot,  shovel,  and  shut  up"  was  not  created  by 
some  public  relations  firm  on  Wall  Street.  It  is  a  product  of  the  collective  fears  of 
farmers  and  ranchers  and  other  private  property  owners  all  across  the  country  when 
they  discover  an  endangered  species  on  their  property. 

The  listing  process  is  but  one  aspect  of  the  Endangered  Species  Act  that  needs 
to  be  reformed.  If  the  public  is  going  to  devote  their  time  and  resources  to  the  pro- 
tection of  an  endangered  species,  they  have  a  right  to  expect  that  it  be  endangered. 
The  current  law — and  the  current  administration  of  the  law — doesn't  place  a  value 
on  sound  science.  Furthermore,  the  public  has  very  little  input  in  the  decision-mak- 
ing process.  Even  State  and  local  governments  are  practically  shut  out  of  the  proc- 
ess. I  can  think  of  no  better  way  to  remove  the  incentive  to  protect  species  than 
by  making  listing  decisions  behind  closed  doors,  with  little  or  no  input  from  State 
and  local  governments,  using  highly  politicized  "junk"  science.  The  ESA  does  all  of 
this,  and  more. 

Mr.  Chairman,  it  is  our  responsibility  to  adapt  and  refine  laws  to  ensure  that  they 
achieve  their  laudable  goals  through  proper  administration.  Clearly,  this  is  not  cur- 
rently happening.  For  that  I  applaud  your  leadership  not  only  for  your  continued 
interest  in  ESA  reform,  but  for  your  willingness  to  hold  oversight  hearings  so  that 
we  can  get  to  the  bottom  of  this  important  piece  of  the  ESA  puzzle.  Remember,  we 
all  want  an  ESA  that  works,  one  that  enables  private  landowners  and  their  govern- 
ment to  cooperate  to  make  it  work.  I  look  forward  to  hearing  the  testimony  of  all 
of  today's  witnesses. 


Mr.  POMBO.  And  if  he  shows  up,  he  can  say  whatever  he  wants 
when  he  gets  here.  He  usually  does. 

OK,  we  are  going  to  go  ahead  and  get  started.  I  know  that  the 
first  panel  is  already  seated.  At  this  point  I  would  like  to  turn  to 
Mr.  Thornberry,  who  has  requested  to  introduce  one  of  his  constitu- 
ents. Mr.  Thornberry. 

STATEMENT  OF  MAC  THORNBERRY,  A  U.S.  REPRESENTATIVE 

FROM  TEXAS 

Mr.  Thornberry.  Thank  you,  Mr.  Chairman,  and  it  is  certainly 
a  pleasure  for  me  to  welcome  one  of  our  first  witnesses  today.  State 
Senator  Teel  Bivins  has  been  a  member  of  the  Texas  State  Senate 
since  1988.  In  a  body  which  is  controlled  by  the  Democratic  Party, 
he  chairs  a  Nominations  Committee  and  is  also  on  the  Natural  Re- 
sources Committee  in  the  State. 

He  is  very  familiar  with  the  Endangered  Species  Act,  how  it  af- 
fects the  State  in  general,  but  particularly  how  these  proposed  list- 
ings may  affect  our  neck  of  the  woods.  And  the  thing  that  I  think 
he  brings  as  much  as  anj^hing  else  is  not  only  a  perspective  of  this 
as  a  legislator,  but  it  also  affects  him  personally.  He  makes  his  liv- 
ing off  the  land.  He  has  been  involved  in  cattle  ranching  and  other 
things  in  the  Texas  Panhandle,  his  family  has  for  a  number  of 
years.  So  I  appreciate  very  much  the  opportunity  for  him  to  come 
and  testify  from  his  perspectives,  and  particularly  on  the  morato- 
rium and  how  its  lifting  could  affect  us  in  one  of  the  most  agri- 
culturally rich  parts  of  the  country. 

Thank  you. 

Mr.  POMBO.  Thank  you.  We  also  have  on  our  first  panel  Mr.  John 
Rogers.  He  is  the  Acting  Director  of  the  U.S.  Fish  and  Wildlife 
Service,  and  we  would  like  to  welcome  you  here  today.  And  Mr. 
Rolland  Schmitten,  who  has  has  testified  before  the  Task  Force  on 
ESA  in  the  past  and  testified  before  this  Committee  in  the  past. 
He  is  the  Assistant  Administrator  for  Fisheries,  National  Oceano- 
graphic  and  Atmospheric  Administration,  Department  of  Commerce 
in  Washington,  D.C. 

Welcome,  and  we  will  start  with  Senator  Bivins.  Just  the  ground 
rules.  We  have  the  lights  sitting  in  front  of  you.  If  you  are  not  fa- 
miliar with  them,  we  try  to  limit  the  opening  statements  to  five 
minutes.  Green  means  go.  Yellow  means  hurry  up.  Red  means  stop. 
Your  entire  statement  will  be  included  in  the  record,  but  if  you 
could  try  and  limit  your  oral  statement  to  the  five  minutes,  I  would 
appreciate  it. 

Senator  Bivins,  you  may  begin. 

STATEMENT  OF  SENATOR  TEEL  BIVINS,  TEXAS  STATE  SENATE 

Mr.  Bivins.  Thank  you,  Mr.  Chairman,  members.  I  appreciate 
the  opportunity  to  be  here.  I  have  been  on  your  side  of  the  dias  far 
more  often  than  I  have  been  on  this  side,  and  I  must  confess  that 
this  is  probably  good  for  me.  I  think  that  I  will  listen  more  care- 
fully when  I  go  back  to  Austin  and  hear  testimony  before  the  Sen- 
ate Natural  Resources  Committee. 

I  have  submitted  written  testimony,  and  I  know  that  the  most 
boring  thing  that  you  as  a  member  can  do  is  listen  to  someone  read 
it,  so  I  won't  do  that.  I  will,  though,  begin  by  including  a  quote 


from  my  testimony  that  I  read.  I  think  it  sort  of  sums  up  the  over- 
all issue.  Stewart  Pimm,  who  is  an  ecologist  at  the  University  of 
Tennessee  wrote,  "As  ecologists  see  it,  the  greatest  threat  to  bio- 
diversity is  the  success  of  one  species,  our  own." 

I  think  that  really  shows  the  corner  that  we  are  painting  our- 
selves into  with  enforcing  the  Endangered  Species  Act  in  its  cur- 
rent form.  I  was  very  hopeful  that  the  moratorium  would  provide 
us  with  an  opportunity  to  take  a  step  back  and  to  inject  some  com- 
mon sense  and  some  guidelines  into  this  law  that  I  believe  now  has 
far  outpaced  the  original  intent  of  the  drafters  of  the  Endangered 
Species  Act. 

Generally  when  you  look  at  what  has  happened,  we  have  listed 
over  1500  species,  but  we  have  only  recovered  or  delisted,  like,  26, 
less  than  two  percent.  And  with  the  number  of  species  that  are  pro- 
posed out  there,  we  are  going  to  wind  up  in  an  impossible  situa- 
tion, because  every  species  that  is  listed  carries  with  it  restrictions 
on  the  ability  to  use  the  land  where  that  species  exists.  And  then 
God  forbid  critical  habitat  should  be  found  for  that  species,  which 
puts  even  more  restrictive  restrictions  on  the  ability  to  use  land. 
So  I  believe  that  science  is  outpacing  our  ability  to  do  what  the 
framers  or  the  drafters  of  the  Act  intended  for  us  to  do.  So  I  would 
hope  that  this  moratorium  would  allow  us  some  time  to  revisit  that 
and  to  redirect  it. 

I  think  in  general  I  would  commend  to  you  the  proposal  from 
Texas  Parks  and  Wildlife  and  the  Texas  Agriculture  Department 
that  would  propose  that  we  refocus  the  Act  toward  ecosystems  and 
groups  of  species  as  opposed  to  taking  rifle  shots  at  increasingly 
limited  and  rare  species.  Secondly  that  proposal  would  encourage 
the  delisting — decoupling,  I  should  say,  of  this  process,  allowing 
U.S.  Fish  and  Wildlife  to  go  ahead  and  list  species  but  charge  the 
states  and  groups  of  states  with  the  duty  of  crafting  recovery  plans 
for  these  species. 

If  you  retain  the  current  law,  I  would  urge  you  to  change  it  by 
injecting  minimum  scientific  standards  as  criteria  for  proposed  list- 
ings that  would  require  in  law  peer  review  of  the  listings.  And  we 
recognize  that  some  species  are  just  plain  rare,  and  that  is  what 
God  intended  them  to  be,  and  we  don't  need  to  be  spending  money 
trying  to  make  them  grow. 

And  finally,  this  idea  of  listing  subspecies,  I  think,  is  carrying, 
again,  the  intent  of  the  original  drafters  too  far.  In  the  past  couple 
of  years  we  have  had  two  species  proposed  to  be  listed  in  the  Texas 
Panhandle,  which  is  the  part  of  Texas  that  Mac  Thornberry  and  I 
both  represent  in  our  respective  bodies,  the  crown  of  Texas  as  we 
oftentimes  call  it.  One  was  the  Swift  fox  and  the  other  was  the  Ar- 
kansas River  shiner.  The  Swift  fox,  fortunately,  was  not  listed  be- 
cause the  State,  working  with  five  other  states,  were  able  to  con- 
vince Fish  and  Wildlife  that  they  could  do  a  recovery  plan  that 
would  be  preferable  to  listing  the  species. 

One  of  the  problems  with  both  of  these  listings  was  that  the  way 
we  found  out  about  them  was  not  from  U.S.  Fish  and  Wildlife,  but 
reading  about  it  in  the  newspaper,  which  points  up  a  real  problem 
with  the  law  that  we  have  today,  and  that  is  the  total  lack  of  com- 
munication between  the  Federal  Government  and  State  wildlife 
agencies  around  the  United  States. 


When  both  species  were  Hsted,  and  they  were  at  separate  times, 
both  times  there  were  shock  waves  that  went  through  our  part  of 
the  State.  The  first  reaction  is  fear  on  the  part  of  landowners  and 
people  that  live  ofi"  the  land  or  indirectly  live  off  the  land,  which 
is  primarily  the  industry  that  is  the  Texas  Panhandle.  There  is  no 
upside  for  a  landowner  when  it  comes  to  the  listing  of  a  species. 
There  is  nothing  but  downside,  and  that  is  why  I  would  encourage 
in  rewriting  this  Act  the  use  of  carrots  as  opposed  to  sticks. 

Let  me  close  by  listing — by  sharing  with  you  one  of  my  real  con- 
cerns about  the  whole  process.  The  Arkansas  River  shiner  was  pro- 
posed to  be  listed,  even  though  there  is  a  thriving  population  of  Ar- 
kansas River  shiners  in  the  Pecos  River  in  New  Mexico.  However, 
that  population  of  shiners  was  introduced  in  that  river.  They  were 
stocked  about  25  years  ago.  And  in  fact,  amazing  as  it  may  seem, 
U.S.  Fish  and  Wildlife  is  recommending  that  that  group  of  Arkan- 
sas River  shiners  be  eradicated  because  they  are  threatening  the 
Red  River  shiner  that  exists  over  in  the  Pecos  River,  which  is  in- 
digenous, and  instead  at  the  same  time  list  this  critter  as  an  en- 
dangered species  in  the  habitat  to  the  east.  It  is  this  kind  of  sci- 
entific hair  splitting  that  just  doesn't  make  sense.  I  challenge  even 
a  trained  scientist  to  look  at  an  Arkansas  River  shiner  and  a  Red 
River  shiner  and  tell  me  the  difference.  I  think  that  is  where  so 
many  of  us  get  so  frustrated  with  the  implementation  of  this  Act. 

Again,  I  applaud  you,  Mr.  Pombo,  and  your  colleague,  the  Chair- 
man, for  your  efforts  in  this  regard.  And  I  hope  that  sooner  rather 
than  later  we  can  amend  the  Endangered  Species  Act.  I  will  be 
happy  to  answer  questions. 

[Statement  of  Teel  Bivins  may  be  found  at  end  of  hearing.] 

Mr.  Pombo.  Thank  you.  Mr.  Rogers,  before  you  begin  I  just  want- 
ed to  say  that  you  are  now  Acting  Director,  filling  in  for  Mollie 
Seattle,  and  our  thoughts  and  prayers  go  out  with  Ms.  Beattie  in 
the  struggle  that  she  is  going  through  right  now,  but  we  are  glad 
to  have  you  here.  And  you  may  begin. 

STATEMENT  OF  JOHN  ROGERS,  ACTING  DIRECTOR,  U.S.  FISH 
AND  WILDLIFE  SERVICE,  ACCOMPANIED  BY  JOHN  LESHY, 
THE  SOLICITOR,  DEPARTMENT  OF  INTERIOR 

Mr.  Rogers.  I  appreciate  the  opportunity  to  be  here,  Mr.  Chair- 
man. I  would  like  the  record  to  reflect  the  deep  appreciation  those 
of  us  in  the  Fish  and  Wildlife  Service  have  for  the  efforts  of  this 
Committee  and  the  personal  efforts  of  Chairman  Young  to  name 
the  wilderness  area  of  the  Arctic  National  Wildlife  Refuge  after  Di- 
rector Beattie.  We  appreciate  it.  Her  family  appreciates  it.  We  in 
the  Service  feel  her  absence.  We  will  miss  her  and  face  the  imme- 
diate challenge  of  attempting  to  live  up  to  the  standard  she  has  set. 

Over  the  past  three  years  the  Service  has  worked  to  improve  the 
implementation  of  the  Endangered  Species  Act  in  a  manner  that 
conserves  species,  recognizes  the  rights  and  concerns  of  property 
owners,  and  achieves  the  greatest  conservation  benefits  in  the  most 
cost-effective  manner.  The  ability  of  the  Service  to  evaluate  the  sta- 
tus of  imperiled  species  and  to  provide  protection  to  them  under 
the  Endangered  Species  Act  was  greatly  curtailed  in  Fiscal  Year 
1995  and  eliminated  from  October  1995  through  April  1996  be- 
cause of  the  moratorium  on  final  listing  decisions  coupled  with  a 


severe  budget  cut.  Because  of  that  moratorium,  the  Service  is  cur- 
rently facing  a  backlog  of  242  proposed  species  with  another  182 
candidates.  We  must  also  deal  with  11  pending  court  orders  or  set- 
tlement agreements  that  require  us  to  take  listing  actions  on  nu- 
merous species,  25  lawsuits,  as  well  as  90-day  petition  findings  due 
for  28  species  and  12-month  petition  findings  due  for  29  species. 

In  light  of  the  moratorium  being  lifted  and  the  backlog  we  face, 
it  became  clear  that  the  Fish  and  Wildlife  Service  cannot  do  every- 
thing, and  it  is  critical,  then,  that  we  develop  and  follow  an  orderly 
plan  with  identifiable  priorities  for  resuming  listing  activities. 
Guidance  setting  forth  a  priority  system  for  the  Service's  listing 
program  was  published  in  the  Federal  Register  on  May  16,  1996. 
And  I  would  request  that  a  copy  of  the  guidance  be  placed  in  the 
record. 

Mr.  POMBO.  Without  objection. 

[The  information  may  be  found  at  end  of  hearing.] 

Mr.  Rogers.  The  restart  of  the  listing  program  will  be  guided  by 
four  basic  principles.  First,  highest  priority  will  be  given  to  those 
species  in  most  need  of  protection.  Second,  biological  need,  not  the 
preference  of  litigants  or  others,  will  drive  the  listing  process. 
Third,  sound  science,  including  peer  review,  will  form  the  founda- 
tion of  listing  decisions.  And  fourth,  public  participation,  comment 
and  cooperation  of  states  and  other  Federal  agencies  as  well  as  the 
affected  public  will  be  a  cornerstone  of  our  activities. 

We  have  thus  prioritized  our  actions  as  follows.  In  Tier  1  we  will 
initiate  emergency  listings  if  determined  to  be  necessary.  In  Tier 
2  we  will  process  final  listing  decisions  on  proposed  species.  Within 
Tier  2  highest  priority  will  be  placed  on  species  facing  imminent 
and  high  magnitude  threats.  Under  Tier  3  we  will  process  new  pro- 
posals for  listings,  delistings  and  downlistings.  We  will  also  process 
final  decisions  on  proposed  delistings  and  downlistings  as  well  as 
administrative  findings  and  critical  habitat  designations. 

The  resumption  of  the  listing  program  not  only  required  that  we 
assign  approximately  100  listing  staff  back  into  the  program,  but 
also  required  that  we  review  all  packages  as  quickly  as  possible  to 
determine  their  priority  and  currency.  However,  because  the  pro- 
posed packages  are  in  various  states  of  completeness,  the  rates  at 
which  they  move  through  the  process  will  vary.  To  ensure  the  best 
and  most  accurate  species  status,  public  comment  periods  may 
need  to  be  reopened  and  public  hearings  may  need  to  be  held. 

Another  issue  facing  the  Service  as  we  restart  the  listing  pro- 
gram is  the  numerous  lawsuits  involving  petition  findings,  critical 
habitat  designations  and  missed  statutory  deadlines.  These  law- 
suits are  diverting  considerable  resources  away  from  our  efforts  to 
conserve  species.  The  listing  priority  guidance  was  developed  to 
help  the  public  and  the  courts  understand  precisely  how  we  will 
use  our  limited  listing  appropriations  for  maximum  effect. 

In  closing,  I  would  like  to  stress  to  the  Committee  that  the  man- 
agement and  policy  formation  foundations  of  the  ESA  are  as  strong 
as  they  have  ever  been.  We  have  spent  the  past  several  years  but- 
tressing that  foundation  with  sound  science,  clear  priorities  found- 
ed in  conservation  biology,  and  clear  open  communication  with  the 
public.  At  this  point  our  ability  to  deliver  further  improvements 


will  be  based  on  the  availability  of  adequate  funds  and  a  clear  stat- 
utory framework. 

I  will  be  happy  to  answer  any  questions  that  the  Committee 
might  have. 

[Statement  of  John  Rogers  may  be  found  at  end  of  hearing.] 

Mr.  POMBO.  Thank  you.  And,  Mr.  Schmitten. 

STATEMENT  OF  HOLLAND  SCHMITTEN,  ASSISTANT  ADMINIS- 
TRATOR FOR  FISHERIES,  NATIONAL  OCEANOGRAPHIC  AND 
ATMOSPHERIC  ADMINISTRATION,  DEPARTMENT  OF  COM- 
MERCE 

Mr.  Schmitten.  Thank  you,  Mr.  Chairman.  First  let  me  echo  the 
concerns  and  support  for  Director  Beattie.  Not  only  is  she  a  good 
colleague,  but  more  importantly  she  has  been  a  very  good  friend 
and  I  do  miss  her. 

Mr.  Chairman,  I  am  Rollie  Schmitten,  NOAA's  Assistant  Admin- 
istrator for  Fisheries,  and  it  is  a  pleasure  to  be  here  today  to  dis- 
cuss the  implementation  and  administration  of  the  ESA  and  our 
procedures  to  restart  the  listing  process  in  a  rational  and  scientific 
manner.  I  will  just  summarize  my  comments. 

For  the  last  23  years,  the  Secretary  of  Commerce  has  been 
charged  with  the  management  of  marine  fish,  all  anadromous 
fish — those  are  the  fish  that  live  in  salt  water  and  spawn  in  fresh — 
and  nearly  all  marine  mammals  under  the  ESA,  providing  protec- 
tion and  recovery  actions  for  those  species  that  are  listed  either  as 
threatened  or  endangered.  We  are  currently  responsible  for  the 
conservation  and  recovery  of  29  listed  species.  Most  of  the  marine 
species  that  are  listed  by  National  Marine  Fisheries  Service  are 
highly  migratory,  and  managing  the  recovery  of  species  that  travel 
through  multiple  jurisdictions,  including  both  local  and  State,  at 
times  tribal.  Federal,  and  international  waters,  requires  an  enor- 
mous amount  of  planning,  flexibility  and  coordination,  and  some- 
thing that  I  continue  to  stress,  the  ability  to  collaborate  with  these 
parties  as  partners. 

Currently  NMFS  has  14  expected  actions  under  the  ESA.  Eleven 
of  those  deal  with  anadromous  fish.  Currently  we  have  no  emer- 
gency listings  proposed.  There  are  two  actions  pending  to  reclassify 
species  from  threatened  to  endangered  status.  Those  include  one 
action  relating  to  the  summer,  spring  and  fall  chinook  salmon,  as 
well  as  an  action  relating  to  the  western  group  of  Stellar  sea  lions. 
We  also  have  a  pending  action  to  delist  the  shortnose  sturgeon  in 
the  Kennebec  River  in  Maine,  which  will  be  done  in  July. 

As  Senator  Bivins  suggested,  good  science  is  absolutely  essential 
to  these  proposals  for  listing.  We  now  incorporate  independent 
science  review,  peer  review  in  the  listing  and  recovery  activities  to 
assure  the  quality  of  the  information  and  will,  and  I  stress  will, 
submit  all  listing  decisions  to  peer  review  by  an  outside  independ- 
ent group  of  three  experts.  We  strongly  support  a  collaborative 
process  when  conducting  a  listing  review,  as  the  agency  has  come 
to  realize  that  often  the  valuable  information  or  the  data  rests  with 
other  entities.  And  that  is  especially  true  for  salmon  and  steelhead 
on  the  West  Coast.  We  also  believe  in  maximizing  public  comment 
for  all  proposed  listings. 
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Concerning  litigation  on  our  proposed  activities,  there  are  three 
pending  cases,  the  Umpqua  River  cutthroat,  West  Coast  coho  and 
West  Coast  steelhead  trout.  We  presented  schedules  for  all  three 
of  these  species  to  the  courts.  In  both  the  cases  of  coho  and 
steelhead,  the  State  of  Oregon  has  agreed  with  our  proposed  sched- 
ule and  has  submitted  a  brief  on  behalf  of  the  government.  The 
State  of  California  is  expected  to  submit  a  brief  on  behalf  of  the 
government  very  soon. 

Following  the  President's  waiver  of  the  ESA  listing  moratorium, 
I  issued  guidelines  to  all  of  our  regions  on  restarting  the  program. 
Basically  it  is  based  on  the  following  principles,  which,  frankly,  are 
a  mixture  of  my  strong  belief  of  reliance  on  science  and  some  com- 
mon sense.  They  are  very  similar  to  those  that  Director  Rogers  has 
shared.  The  first  principle  is  the  biological  risk  to  a  species,  the  de- 
gree of  risk  facing  a  species.  An  emergency  listing  to  address  an 
emergency  that  poses  a  significant  risk  to  the  well-being  of  a  spe- 
cies is  by  definition  our  highest  priority.  Our  next  priority  are  final 
listings  that  will  provide  maximum  benefit  to  the  species  when 
there  are  no  concentrated  efforts  already  in  place  to  protect  the 
species. 

Second  would  be  our  principle  of  biological  benefits  from  taking 
a  pending  action.  The  listings  generally  would  be  considered  a 
higher  priority  than  reclassification  as  listings  provide  species  pro- 
tection under  the  ESA  either  through  section  7  consultations,  sec- 
tion 10  or  section  4(d)  rules.  That  doesn't  mean,  however,  that  we 
shouldn't  complete  all  of  our  reclassifications  in  a  timely  fashion. 

In  some  instances,  proposed  listings  may  benefit  a  species.  For 
example,  a  proposed  listing  could  encourage  commitments  from 
both  our  Federal  partners  and  non-Federal  entities  to  protect  a 
species  even  before  or  in  lieu  of  listing.  What  I  am  getting  at  here 
is  something  I  am  promoting — habitat  conservation  plans  with  the 
private  sector  and  with  the  states — to  be  proactive.  Let  us  avoid 
listings  if  we  can. 

Mr.  Chairman,  our  stewardship  efforts  will  continue  to  con- 
centrate on  non-Federal  conservation  initiatives  and  regional  con- 
sensus building.  It  is  the  agency's  view  that  in  the  long-term,  ag- 
gressive Federal,  State  and  local  conservation  initiatives  have  the 
potential  to  significantly  reduce  the  risk  to  many  species. 

Let  me  just  cite  a  few  examples  of  conservation  plans  in 
progress.  We  have  in  Maine  the  Atlantic  Salmon  Conservation  Plan 
that  the  State  is  putting  forward.  We  have  habitat  conservation 
plans  for  both  the  states  of  Washington  and  Oregon.  These  are 
mammoth.  The  HCP  for  the  State  of  Washington  involves  a  million 
acres.  We  have  a  habitat  conservation  plan  under  development 
right  now,  in  the  mid-Columbia  for  the  PUDs,  and  several  for  pri- 
vate timber  companies. 

Mr.  Chairman,  that  concludes  my  testimony.  It  is  a  pleasure  to 
be  here  again,  and  I  look  forward  to  any  questions  the  Committee 
may  have. 

[Statement  of  RoUand  Schmitten  may  be  found  at  end  of  hear- 
ing.] 

Mr.  POMBO.  Thank  you.  Mr.  Saxton,  do  you  have  questions  of  the 
panel? 


Mr.  Saxton.  Thank  you,  Mr.  Chairman.  I  would  Hke  to  also  wel- 
come all  three  of  you  here  today.  I  know  that  in  different  respects, 
you  have  all  worked  very,  very  hard  to  represent  your  various  con- 
stituencies and  the  agencies  that  you  represent.  We  appreciate 
that. 

Senator  Bivins,  I  was  interested  in  particular  in  part  of  your  tes- 
timony where  you  made  reference  to — I  have  forgotten  the  exact 
name  of  the  fox  that  had  been  proposed  to  become  listed. 

Mr.  Bivins.  Swift  fox. 

Mr.  Saxton.  Swift  fox. 

Mr.  Bivins.  Right. 

Mr.  Saxton.  It  was  swift  enough  to  get  out  of  the  way,  I  guess. 

Mr.  Bivins.  Nobody  has  ever  seen  it. 

Mr.  Saxton.  And  you  indicated  that  in  this  situation  several 
states,  I  think  you  said  five,  had  worked  together,  apparently,  to 
develop  a  program  or  some  kind  of  a  habitat  management  program 
that  was  successful  or  that  was  thought  to  have  the  potential  to  be 
successful  to  help  the  species  recover  to  the  point  where  it  would 
not  be  threatened.  Is  that  a  fair  analysis  or  summary  of  what  you 
said? 

Mr.  BrviNS.  Yes,  sir.  I  think  all  the  states — and  I  am  not  certain 
of  the  number.  I  think  it  is  five.  Mr.  Rogers  may  know  exactly.  All 
opposed  the  listing  when  it  was  proposed,  and  after  they  learned 
of  the  listing,  they  were  able  to  work  with  the  agency  and  convince 
the  agency  that  instead  of  listing  the  species  that  a  multi-state  con- 
servation or  recovery  plan  that  was  led  by  the  states  would  be  pref- 
erable to  listing  the  species  at  this  time. 

And  I  really  applaud  that  action.  In  fact,  when  we  had  Acting 
Chairman  Rogers  in  front  of  the  Texas  Natural  Resources  Commit- 
tee, we  beat  him  up  pretty  badly  about  doing  these  types  of  things, 
doing  everjrthing  we  can  to  avoid  listing  because  of  the  draconian 
effects  that  listing  has. 

So  we  did  get  that  done  with  the  Swift  fox.  I  am  hopeful  that  we 
can  have  a  comparable  result  with  the  Arkansas  River  shiner. 

Mr.  Saxton.  Senator,  did  the  states  work  together  to  put  in  place 
some  kind  of  a  conservation  program  that  benefited  the  Swift  fox? 

Mr.  BiviNS.  Yes,  sir.  There  was  a — in  Texas  our  agency  is  called 
the  Parks  and  Wildlife  Department,  but  there  are  equivalent  agen- 
cies in  all  of  those  states,  Kansas,  New  Mexico — help  me,  John.  I 
think  Colorado  and  Oklahoma.  All  those  State  agencies  are  in- 
volved in  that  plan. 

Mr.  Saxton.  Do  you  believe  it  is  preferable  to  have  some  preemp- 
tive activities  and  conservation  programs  in  place  that  can  help, 
too,  from  time  to  time  avoid  listings  as  you  apparently  successfully 
did? 

Mr.  BIVINS.  I  think  it  is  vital.  I  mean,  I  don't  think  the  Act  as 
currently  written  can  really  survive  unless  we  do  more  and  more 
of  this. 

Mr.  Saxton.  Mr.  Rogers,  you  mentioned  in  your  testimony  the 
term  statutory  framework.  In  the  current  statute,  is  the  framework 
permissive  enough  to  allow  these  times  of  preemptory  strikes,  if 
you  will,  or  programmed  planning  or  conservation  efforts?  Do  you 
need  more  tools  to  work  with  in  order  to  encourage  if  not  permit 
these  types  of  activities  to  take  place? 


10 

Mr.  Rogers.  I  suppose  we  could  always  use  more  tools,  but  we 
believe  that  the  Act  as  currently  laid  out  gives  us  the  appropriate 
flexibility  and  tools  to  carry  forth  those  kinds  of  activities.  As  an 
example,  in  1992  we  had  14  habitat  conservation  plans  in  place.  At 
the  end  of  last  year,  there  were  142,  and  in  1997  we  estimate  more 
than  300  will  be  in  development.  Habitat  conservation  plans,  as  I 
am  sure  the  members  of  this  Committee  know,  are  designed  to  pro- 
vide for  incidental  take  of  listed  species,  but  also  very  important 
is  that  when  properly  designed,  HCPs  also  deal  with  the  needs  of 
candidate  species  that  could  prevent  the  need  for  their  being  listed. 
So  we  support  those  kinds  of  efforts,  and  to  the  extent  our  re- 
sources permit,  we  are  always  anxious  to  enter  into  new  ones. 

Mr.  Saxton.  Thank  you.  Let  me  ask  one  other  question,  Mr.  Rog- 
ers, while  you  are  here.  In  your  testimony  you  indicated  that  the 
listing  program  as  it  gins  back  up  again  will  be  a  three-tiered  sys- 
tem. And  the  third  tier  would  include  delisting.  And  it  seems  to  fall 
into  a  category  of  importance  that  is  somewhat  less  important  in 
terms  of  the  process  than  Tier  1  and  Tier  2.  Is  that  fair  to  say? 

Mr.  Rogers.  I  would  not  characterize  them  as  activities  that  are 
less  important.  I  would  characterize  them  as  activities  with  less  ur- 
gency. Obviously  the  Tier  1  activities  are  emergency  listings.  That 
is  pretty  evident.  The  Tier  2  activities  are  species  that  have  al- 
ready been  evaluated  and  the  determination  has  pretty  much  been 
made  that  they  do  deserve  to  move  through  the  listing  process,  so 
the  degree  of  biological  urgency  on  Tier  2  species  is  higher  than  on 
actions  that  might  occur  under  Tier  3,  not  necessarily  less  impor- 
tant. 

Mr.  Saxton.  I  can  sympathize  with  the  feelings  of  some  of  my 
colleagues  who  from  time  to  time  see  species  listed,  the  grizzly  in 
the  west  comes  to  mind,  where  the  species  seems  to  have  been,  to 
an  outsider  looking  into  the  process,  it  appears  that  the  grizzly  has 
pretty  well  recovered,  and  yet  the  delisting  process  is  not  addressed 
as  an  issue.  And  that  is  an  issue  that  is  of  some  urgency  to  some 
of  my  colleagues  and  their  constituents  from  the  western  part  of 
the  country.  And  so  I  am  just  curious  as  to  how  we  might  begin 
to  address  some  of  those  kinds  of  issues  where  in  fact  it  at  least 
appears  that  recovery  has  occurred. 

Mr.  Rogers.  The  final  determination  of  whether  the  grizzly  bear 
has  recovered  or  warrants  delisting  has  not  yet  been  made.  Right 
now  we  are  carrying  forward  activities  with  grizzly  bear  under  the 
recovery  program.  We  have  recently  been  named  in  a  lawsuit  that 
has  asked  us  to  determine  habitat-based  recovery  criteria  as  well 
as  population-based  criteria,  and  we  are  currently  going  through 
that  process.  And  once  done,  we  would  hope  that  then  we  have  a 
new  yardstick  by  which  we  can  measure  the  success  of  grizzly  bear 
activities  and,  if  warranted,  move  forward. 

Mr.  Saxton.  Does  the  statute  as  it  is  currently  written  provide 
you  with  the  flexibility  that  you  need  to  determine  the  urgency  of 
delisting?  It  appears  that  the  intent  of  the  Endangered  Species  Act 
is  obviously  to  protect  endangered  species.  And  one  of  the  things 
that  might  happen  along  the  way  if  a  species  is  recovered  is  that 
it  might  get  delisted.  I  mean,  that  is  the  impression  that  we  get 
from  the  process  as  we  have  watched  it  over  the  last  few  years.  Is 
that  an  accurate  characterization? 
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Mr.  Rogers.  Yes,  it  is.  Obviously  you  have  characterized  it  cor- 
rectly. It  is  there  to  protect  species,  but  it  is  not  there  to  carry  on 
protection  ad  infinitum  for  species  that  don't  need  it. 

Mr.  Saxton.  Well,  you  know  that  I  want  the  Endangered  Species 
Act  to  work.  You  know  that  there  are  several  members  here  who 
have  approached  the  reauthorization  of  the  ESA  from  a  different 
perspective.  One  of  the  things  that  we  have  got  to  do  among  our- 
selves and  among  our  constituencies  is  to  find  support  for  this  pro- 
gram. And  this  is  one  of  the  issues  that  I  think  needs  to  be  ad- 
dressed from  a  public  support  perspective  in  order  for  us  to  get  to 
a  point  where  we  can  reauthorize  a  bill  that  will  work  and  that 
makes  sense  to  our  constituencies.  And  that  is  why  I  wanted  to  ex- 
plore that  aspect  of  it  with  you.  Thank  you  very  much. 

Mr.  Rogers.  Thank  you. 

Mr.  POMBO.  Mr.  Rornero-Barcelo,  did  you  have  some  questions? 

Mr.  Romero-Barcelo.  Thank  you,  Mr.  Chairman,  but  I  have  no 
questions  at  this  time. 

Mr.  POMBO.  Thank  you.  Mr.  Thornberry. 

Mr.  Thornberry.  Thank  you,  Mr.  Chairman.  I  think  Mr. 
Saxton's  last  point  is  a  key  one,  Mr.  Rogers,  that  public  support  to 
make  this  work  is  absolutely  essential.  And  I  think  back  to  testi- 
mony that  Mr.  Pombo's  task  force  received  in  Texas  by  one  of  the 
State  officials.  And  that  was  that  more  habitat  for  a  bird,  and  I  for- 
get which  one  it  was,  was  lost  after  it  was  listed  than  before  be- 
cause the  problems  too  often  now  are  that  the  government  and  the 
landowners  are  the  enemies  and  they  work  against  each  other.  We 
are  not  cooperative. 

Senator  Bivins,  would  you  testify  at  least  from  your  district 
about  this  issue  of  public  support  and  working  together  rather  than 
having  one  side  versus  another.  What  has  that  meant  for  the  peo- 
ple that  you  represent? 

Mr.  BrviNS.  Well,  I  think  you  are — the  first  part.  Congressman, 
the  species,  I  think,  you  are  referring  to  is  the  Golden-beaked  war- 
bler— Golden-cheeked  warbler,  which  the  people  in  Central  Texas 
had  the  misfortune  to  have  critical  habitat  designated,  and  land 
values  cratered.  And  as  you  pointed  out,  people  got  rid  of  the  habi- 
tat so  that  they  would  not  be  subject  to  all  the  restrictions  that 
went  along  with  it. 

In  the  proposed  listing  of  the  shiner,  Fish  and  Wildlife  had  a 
hearing  in  Amarillo,  Texas.  And  in  a  room  that  held  about  200  peo- 
ple, 400  people  showed  up  for  that  hearing.  And  as  I  pointed  out 
to  the  folks  from  Fish  and  Wildlife,  there  wasn't  a  person  there 
that  was  glad  to  see  them.  It  is  clearly  adversarial  today,  because 
as  I  said,  there  is  nothing  but  downside  for  the  folks  that  are  af- 
fected. And  I  think  one  of  the  ways  to  get  public  support  is  to  cre- 
ate some  carrots  in  this  Act  to  encourage  people  to  enter  into  con- 
servation habitat  recovery  plans  either  through  income  tax  credits 
or  estate  tax  credits  or  some  other  mechanism  where  people  are 
going  to  want  to  participate  as  opposed  to  feel  like  they  are  victims 
of  the  U.S.  Fish  and  Wildlife  when  a  species  is  listed. 

Mr.  Thornberry.  Mr.  Rogers,  I  would  be  interested  in  your  com- 
ments on  how  we  can  work  together  more.  And  question  number 
one  is  wouldn't  that  be  more  productive  not  only  in  taking  the 
landowners   situation   into   account,  but  also   in   helping  species? 
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Question  number  two  is  do  you  have  any  comments  about  this  situ- 
ation that  we  face  with  the  shiner  where  it  seems  to  abound  across 
the  State  Hne,  but  yet  we  want  to  get  rid  of  it  over  there  to  protect 
another  species  and  we  want  to  protect  it  on  the  other  side  of  the 
State  Hne,  which  is  another — getting  back  to  Mr.  Saxton's  point,  I 
suggest  it  is  another  reason  the  pubUc  thinks  that  we  are  not  all 
quite  operating  with  a  full  deck  here  as  we  try  to  do  things  that — 
we  should  be  doing  things  that  make  sense  rather  than  take  away 
here  and  give  there. 

Mr.  Rogers.  I  think  clear  and  open  communication — maybe  the 
lack  of  it  in  some  instances — is  behind  many  of  the  problems  that 
we  have  faced.  I  would  like  to  turn  maybe  slightly  to  the  Golden- 
cheeked  warbler  example,  maybe  180  degrees  or  maybe  at  least  90 
degrees,  because  as  we  sit  today  it  is  more  of  a  success  than  not. 
Critical  habitat  was  not  designated  for  the  Golden-cheeked  war- 
bler, and  it  is  also  one  of  the  principal  species  covered  by  the 
Balcones  Canyonlands  Conservation  Plan,  a  major  habitat  con- 
servation plan  in  central  Texas,  in  Austin  and  Travis  County.  So 
in  that  respect  it  is  a  success. 

Mr.  Thornberry.  But  don't  you— just  a  second.  Don't  you 
think — don't  you  recognize  that  people  were  scared  to  death  in 
central  Texas,  just  as  people  were  scared  to  death  in  our  neck  of 
the  woods?  And  it  cannot  survive,  it  cannot  work  when  people  are 
that  terrified  that  they  are  going  to  lose  everything  they  have 
worked  for  for  their  whole  life. 

Mr.  Rogers.  I  don't  disagree  with  you.  The  communication  proc- 
ess that  caused  or  could  have  prevented  that  fright  is  what  we  all 
need  to  work  on.  I  wouldn't  disagree  with  you  at  all. 

In  terms  of  the  incentive  issue  that  you  raised,  we  are  very  sen- 
sitive to  the  need  for  private  property  owners  to  have  incentives  to 
do  positive  things  for  endangered  species  without  unintentionally 
later  on  feeling  the  heavy  hand  of  the  law  on  their  shoulders  in 
such  things  as  the  safe  harbor  policy.  It  provides  assurances  to  a 
landowner  that  if  he  or  she  manages  for  a  certain  suite  of  endan- 
gered species  and  ultimately  wishes  to  take  their  land  condition 
back  to  their  preagreement  situation,  that  they  will  be  able  to  do 
so  without  penalty.  There  have  been  obviously  issues  of  tax  incen- 
tives and  others  raised,  and  we  are  eager  to  enter  into  discussions 
on  issues  that  do  provide  the  positive  feedback  for  private  land- 
owners. 

Mr.  Thornberry.  Do  you  have  any  comment  on  the  shiner  situa- 
tion where  you  are  taking — where  the  proposed  listing  would  take 
care  of  it  on  the  Texas  side  and  you  are  trying  to  get  rid  of  it  on 
the  New  Mexico  side  of  the  line? 

Mr.  Rogers.  Any  comment  I  make  would  have  would  be  based 
on  what  I  heard  this  morning,  and  I  couldn't  make  an  intelligent 
comment  on  it.  We  can  get  back  to  you  for  the  record  on  that  if 
you  would  like. 

Mr.  Thornberry.  I'd  appreciate  it.  Mr.  Chairman,  let  me  just 
close  with  one  other  situation  that  Senator  Bivins  and  I  fmd  our- 
selves in.  We  both  represent  a  nuclear  weapons  construction  plant 
that  has  some  leftover  contamination  going  back  to  World  War  II, 
and  yet  what  we  fmd  today,  based  on  articles  that  were  in  the 
paper  this  weekend,  is  that  there  may  be  some  Swift  fox  dens  in 
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this  area  that  we  are  trying  to  clean  up.  So  the  environmental 
cleanup  of  this  potentially  toxic  situation  has  been  put  on  hold 
until  these  pups  grow  up,  at  least,  or  some  way  can  be  found  to 
deal  with  the  Swift  fox  problem.  It  is  just  another  example,  it 
seems  to  me,  of  where  sometimes  I  think  that  we  are  not  com- 
plete— we  are  not  in  balance  as  we  should,  and  that  is  one  of  the 
reasons  I  think  your  efforts  and  other  efforts  to  make  this  thing 
work  better  for  everyone  are  so  needed.  Thank  you. 

Mr.  POMBO.  Thank  you.  Mr.  Pickett. 

Mr.  Pickett.  Thank  you,  Mr.  Chairman.  I  apologize  I  was  not 
able  to  hear  the  previous  part  of  the  testimony  this  morning,  but 
I  think  that  the  logical  follow-up  question  to  what  Mr.  Thornberry 
posed  to  you  is  is  there  any  way  to  legislate  some  common  sense 
into  this  process? 

Mr.  Rogers.  Not  to  be  facetious,  I  don't  think  there  is  any  way 
to  legislate  common  sense. 

Mr.  Pickett.  That  is  apparent. 

Mr.  Rogers.  We  have  all  got  to  practice  it. 

Mr.  Pickett.  That  is  very  apparent,  but  it  seems  to  me  that  we 
allow  situations  to  develop  that,  as  has  been  stated  previously,  cre- 
ate more  in  the  way  of  friction  and  a  lack  of  cooperation,  a  lack  of 
will  to  want  to  go  forward  with  this  by  the  way  in  which  the  Act 
is  being  administered. 

Did  the  issue  about  whether  or  not  there  was  any  prospective 
change  in  the  process  for  listing  come  up  in  the  previous  testi- 
mony? This  morning,  I  meant. 

Mr.  Rogers.  I  don't  think  so. 

mr.  Pickett.  I  am  curious  to  know  whether  you  anticipate  with 
the  backlog  of  proposed  additions  to  the  endangered  species  list 
that  you  will  change  in  any  way  the  process  for  making  the  list- 
ings. 

Mr.  Rogers.  As  far  as  the  Fish  and  Wildlife  Service  is  concerned, 
as  I  laid  out  in  the  testimony,  biology  will  drive  the  order  in  which 
species  are  considered.  The  Endangered  Species  Act  is  there  to  pro- 
tect species,  and  therefore  those  that  receive  our  attention  first  will 
be  the  ones  most  in  need  of  the  protection.  In  terms  of  the  process, 
we  are  placing  greater  emphasis  as  we  move  forward  with  public 
involvement  and,  as  Rollie  Schmitten  mentioned,  peer  review  to 
make  sure  from  independent  reviewers  concurrent  with  the  public 
comment  period  that  the  best  science,  and  most  up-to-date  informa- 
tion is  in  fact  used  in  the  listing  process. 

Mr.  Pickett.  Did  you  wish  to  add  something  to  that,  sir? 

Mr.  Schmitten.  Yes,  Congressman  Pickett,  I  think  some  of  the 
lessons  learned  from  the  recent  listings  is,  first  of  all,  we  need  a 
more  informed  public.  We  need  a  more  involved  public,  and  cer- 
tainly we  need  science  to  guide  the  decision.  There  has  been  a  per- 
ception, right  or  wrong,  that  the  ESA  activities  have  been  under 
Federal  jurisdiction  done  privately  behind  closed  doors. 

And  there  is  a  ten-point  policy  that  the  Secretaries  of  Interior 
and  Commerce  promulgated,  and  several  things,  I  think,  get  at  the 
question  you  are  asking.  One,  involve  the  other  partners,  primarily 
the  states,  early  in  the  process  and  throughout  the  process.  Two, 
hold  multiple  public  hearings.  For  the  salmon  we  have  now  held  23 
public  hearings.  Improve  your  science.  The  credibility  of  science 
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through  peer  review  is  something  that  we  have  undertaken.  And 
finally  look  for  private  property  incentives,  such  as  programs  that 
can  bring  people  along  through  an  incentive  process.  One  of  those 
is  something  Fish  and  Wildlife  established,  the  habitat  conserva- 
tion plans.  This  involves  a  proactive  approach  that  NMFS  so  thor- 
oughly believes  in  that  we  have  loaned  people  to  their  process  to 
be  a  part  of  that.  HCPs  provide  a  private  owner  the  ability  to  con- 
trol their  destiny.  If  a  conservation  plan  is  developed  that  we  agree 
to  and  we  are  a  part  of  that  process,  frankly  that  will  either  cause 
no  listing,  or  if  a  listing  is  in  place,  we  will  accept  that  plan  in  lieu 
of  our  plan. 

Mr.  Pickett.  What  procedures  do  you  have  in  place  to  ensure 
that  you  get  a  balanced  presentation  when  the  evidence  is  being 
presented  in  support  of  listing  a  species? 

Mr.  SCHMITTEN.  I  think  it  goes  back  to  the  issue  of  credible 
science.  And  the  commitment  for  National  Marine  Fisheries  Service 
is  that  once  we  have  decided  which  way  to  go  with  a  proposed  list- 
ing, we  will  send  that  out  for  independent  peer  review  by  three  out- 
side experts  in  this  area,  whether  it  is  steelhead,  whether  it  is  At- 
lantic salmon  or  whatever  it  is,  to  make  sure  that  we  do  have  good 
independent  data  in  our  decision. 

Mr.  Pickett.  What  criteria  do  you  use  in  establishing  whether 
a  species  may  be  endangered  in  a  particular  area  but  there  are 
other  areas  where  there  is  an  ample  supply  of  the  species?  How  do 
you  handle  those  types  of  situations? 

Mr.  Rogers.  There  are  procedures  laid  out  in  the  Act,  criteria 
against  which  the  species  status  should  be  measured  in  order  to 
make  the  determination.  There  are  five  factors:  First  is  the  present 
or  potential  destruction,  modification  or  curtailment  of  the  habitat 
in  which  they  live.  Second  is  over-utilization  for  commercial,  sci- 
entific or  educational  purposes.  Disease  or  predation  is  another  fac- 
tor. Inadequacy  of  existing  regulatory  mechanisms  is  a  fourth  fac- 
tor. And  finally  other  natural  or  man-made  factors  that  may  be 
pressing.  So  these  criteria  are  those  against  which  the  population 
status  or  the  status  of  a  species  are  measured  in  going  through  the 
listing  process. 

Mr.  Pickett.  And  is  it  a  part  of  your  procedures  or  process  to 
develop  the  pros  and  cons  on  each  one  of  those  characteristics? 

Mr.  Rogers.  Yes. 

Mr.  Pickett.  And  this  is  made  a  part  of  your  record? 

Mr.  Rogers.  Yes. 

Mr.  Pickett.  Do  you  have  any  procedure  for  validating  the  state- 
ments and  presentations  that  are  made  in  support  of  or  in  opposi- 
tion to  listings? 

Mr.  Rogers.  That  is  the  purpose  of  the  peer  review  process,  to 
get  independent  outside  experts  to  look  at  the  record  and  validate, 
or  not,  our  determination. 

Mr.  Pickett.  Is  there  an  appeal  process  from  the  listing  or  re- 
fusal to  list? 

Mr.  Rogers.  Somebody  can  correct  me  if  I  am  wrong,  but  I  do 
not  believe  there  is  an  appeal  process.  I  know  the  Congress  re- 
cently passed  a  law  by  which  review  of  major  Federal  actions  oc- 
curs within  a  60-day  period  after  their  enactment.  And  I  suppose 
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the  Congress  could  take  independent  action,  but  there  is  not  an  ap- 
peal process  as  part  of  the  law. 

Mr.  Pickett.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  POMBO.  Mr.  Pickett,  I  believe  that  in  the  law  that  if  he  re- 
fuses to  list,  you  can  sue  in  Federal  court  on  that,  if  he  lists,  that 
there  is  no  provision  to  sue  based  on  that.  So  that  the  provision  is 
there  if  Fish  and  Wildlife  refuses  to  list,  that  you  can  then  file  suit 
on  that. 

Mr.  Rogers.  Mr.  Pombo,  I  understand  that — it  was  whispered  in 
my  ear  that  you  can  sue  either  way. 

Mr.  Pombo.  I  believe  you  are  incorrect,  because  you  don't  have 
standing  to  sue.  You  don't  have  standing.  I  don't  know  how  you 
would  have  standing  under  the  current  implementation  of  the  Act 
to  sue  based  on  that. 

I  was  just  told  by  staff  that  that  is  going  to  be  a  Supreme  Court 
case  that  should  come  up  sometime  this  summer  as  to  whether  or 
not  someone  has  standing  to  sue  based  on  that,  but  it  has  not  been 
decided  yet. 

Mr.  Cooley. 

Mr.  Cooley.  Thank  you,  Mr.  Chairman.  Mr.  Rogers,  I  have  a  sit- 
uation in  my  State  that  I  would  like  to  ask  you  some  specific  ques- 
tions on.  I  don't  mean  to  be  confrontational  but  I  want  to  ask  these 
questions  even  though  they  will  seem  to  be.  Does  the  ESA  make 
a  distinction  between  urban  and  rural  areas  when  it  comes  to  pro- 
tecting a  threatened  endangered  species? 

Mr.  Rogers.  Not  to  my  knowledge. 

Mr.  Cooley.  Does  the  ESA  contain  any  broad  stipulations  about 
protecting  a  threatened  or  endangered  species  because  it  resides  in 
an  area  that  would  not  be  considered  a  species  natural  habitat? 

Mr.  Rogers.  I  believe  it  does. 

Mr.  Cooley.  Could  you  explain  that  to  me? 

Mr.  Rogers.  The  Endangered  Species  Act  focuses  on  species  and 
the  habitats  in  which  they  occur,  principally  with  reference  to 
where  they  naturally  occur.  An  introduced  population  is  not  cov- 
ered. 

Mr.  Cooley.  So  you  say  the  species  that  is  in  a  habitat  that  they 
are  not  normally  in  are  affected  by  a  special  rule?  Do  you  enforce 
this  ESA  rule? 

Mr.  Rogers.  Only  if  they  have  been  introduced  subject  to  an  ex- 
perimental, nonessential  population  rule,  such  as  is  being  done 
with  a  number  of  species. 

Mr.  Cooley.  If  we  had  a  spotted  owl  living  in  a  drainpipe,  which 
is  not  their  normal  habitat,  would  there  be  an  exclusion  to  the  En- 
dangered Species  Rule? 

Mr.  Rogers.  I  can't  answer  that. 

Mr.  Cooley.  Well,  now  wait  a  minute.  You  just  said 

Mr.  Rogers.  The  birds  are  protected  as  individuals  against  take. 
Their  habitat  is  also  protected.  If  you  took  down  a  drainpipe  that 
a  spotted  owl  was  seen  perching  on  or  in,  the  destruction  of  that 
habitat  without  damage,  excuse  me,  the  destruction  of  that  drain- 
pipe without  damage  to  that  individual  owl  would  be  OK. 

Mr.  Cooley.  OK. 
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Mr.  Rogers.  Physical  habitat  for  the  owl  has  certain  constituent 
elements  that  have  been  described.  And  it  is  those  constituent  ele- 
ments in  the  case  of  an  owl. 

Mr.  COOLEY.  Well,  I  just  used  an  owl,  because  I  have  something 
else.  In  Portland,  Oregon,  we  have  a  curious  situation.  There  are 
three  nesting  pairs  of  endangered  peregrine  falcons  in  Portland. 
One  pair  is  in  a  building  and  two  are  on  a  bridge.  According  to  the 
U.S.  Fish  and  Wildlife  in  Portland,  unless  there  is  some  major 
bridge  maintenance  or  modification,  there  would  be  no  steps  taken 
to  protect  these  falcon  because  they  have  obviously  acclimated  to 
their  urban  conditions. 

Now  if  these  falcons  were  nesting  in  a  rural  area,  a  rancher 
would  be  unable  to  manage  his  lands  or  control  insect  infestation 
within  seven  miles  of  the  nest.  Let  us  focus  on  a  pair  of  endangered 
peregrines  that  are  nesting  in  the  Freemont  Bridge,  which  happens 
to  be  an  interstate  highway.  This  particular  nest  was  home  to 
three  baby  endangered  peregrine  falcons  until  Monday,  June  3, 
when  one  of  the  babies  left  the  nest  too  early  to  fly.  On  Tuesday, 
the  4th,  the  second  baby  also  left  the  same  nest,  even  though  it 
could  not  fly.  Both  of  them  were  severely  injured  in  the  fall  but  are 
being  nursed  back  to  health.  Still,  the  U.S.  Wildlife  Service  is  not 
going  to  do  anything  to  protect  the  only  remaining  babe  in  the  nest, 
even  though  they  admitted  that  the  first  two  had  been  disturbed 
and  probably  were  forced  to  leave  the  nest  early. 

What  could  have  disturbed  these  things,  the  interstate  highway, 
the  traffic,  increased  river  traffic,  a  carnival  ride  brought  in  by  the 
Portland  annual  Rose  Festival?  Helicopters  were  used  to  land  and 
take  people  on  rides.  What  I  would  like  to  ask  is  how  can  the  Fish 
and  Wildlife  justify  the  inconsistent  application  of  the  Endangered 
Species  Act  to  protect  an  endangered  species  just  because  it  chose 
to  live  in  an  urban  area,  particularly  because  these  have  already 
lost  two  endangered  falcon  babies  because  of  lack  of  protection. 

If  this  was  in  a  rural  area  and  it  was  a  farmer  or  a  rancher  that 
wanted  to  move  his  cattle  or  anything  else  across  the  line,  you 
would  be  down  there  with  the  men  in  black  jackets  and  your  M- 
16s  shutting  the  whole  area  down.  And  yet  we  have  the  same  situ- 
ation in  an  urban  area  and  nothing  is  being  done.  We  really  feel 
that  there  is  a  double  standard,  and  we  would  like  to  know  where 
the  Department  stands  on  that  double  standard.  These  are  facts 
and  we  obtained  these  facts  ourselves. 

Mr.  Rogers.  I  don't  know  enough  about  the  specifics  of  this  case 
to  sit  here  today  and  answer  it,  but  we  would  be  more  than  happy 
to  look  into  it  and  get  back  with  you  either  in  person  or  in  writing 
subsequent  to  this  hearing. 

Mr.  CoOLEY.  OK,  the  thing  that  I  am  asking  is  that  this  doesn't 
need  to  be  answered  in  a  specific  case.  You  as  the  Acting  Director 
know  the  rules  and  regulations.  If  the  agricultural  or  the  rural 
communities  are  forced  to  adhere  to  the  Endangered  Species  Act  as 
your  department  has  mandated  in  the  past,  why  is  something  like 
this  not  as  strictly  enforced  as  the  other  rules? 

Mr.  Rogers.  Your  point,  I  believe,  is  that  regardless  of  the  situa- 
tion we  need  to  be  consistent  in  application  of  the  law.  And  I  agree 
with  that  point.  In  cases  where  we  are  not  consistent,  we  need  to 
look  into  it  and  make  sure  that  everybody  understands  what  we 
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are  doing  and  why  we  are  doing  it.  And  so  I  couldn't  agree  with 
you  more  that  we  need  to  be  consistent  and  people  need  to  under- 
stand. 

Mr.  COOLEY.  Mr.  Rogers,  I  am  trying  to  put  you  on  the  spot,  but 
the  problem  has  been  seen  by  many  people  throughout  small  com- 
munities all  over  the  country  and  they  are  afraid.  They  are  terri- 
fied of  the  Fish  and  Wildlife  Service.  The  inconsistencies  of  the  ap- 
plications of  your  law  make  everybody  frightened  because  it  seems 
to  be  discretionary.  It  seems  like  you  do  one  thing  in  one  area  and 
something  else  in  another  area.  I  think  that  the  public  has  a  right 
to  be  frightened. 

We  don't  certainly  have  much  oversight  over  you,  nor  does  any- 
body else.  I  think  that  this  point  here  was  just  to  bring  up  the  fact 
that  maybe  there  will  be  too  many  people  disturbed  if  you  enforce 
the  ESA  on  Portland  at  the  particular  bridge.  You  would  run  into 
a  lot  of  problems  and  a  lot  of  public  opinion,  but  if  you  do  it  to  a 
farmer  out  there  when  he  is  by  himself,  who  cares.  I  think  that 
was  the  point  I  wanted  to  bring  out  in  my  question.  When  we 
worked  on  the  ESA  rewrite,  we  tried  to  put  some  common  sense 
language  and  some  latitude  in  this.  Of  course,  we  did  not  achieve 
that,  but  I  think  that  this  is  a  case  in  point  to  where  the  agency 
itself  should  take  a  look  at  the  way  they  promulgated  their  regula- 
tions to  comply  with  the  law.  I  think  you  went  way  beyond  the 
original  concept  of  the  law  itself. 

Mr  Rogers.  Your  point  is  well  taken  that  we  need  to  be  consist- 
ent and  people  need  to  understand  what  we  are  doing  and  why  we 
are  doing  it. 

Mr.  CoOLEY.  Thank  you,  Mr.  Chairman. 

Mr.  POMBO.  Mr.  Abercrombie. 

Mr.  Abercrombie.  Thank  you  very  much,  Mr.  Chairman.  Mr. 
Rogers,  in  the  material — I  don't  know  whether  you  have  seen  the 
material  that  was  passed  out  by  the  Committee  staff  on  resources. 
In  that  material  is  a  list  of  proposed  species  in  chronological  order 
as  of  April  30,  1996.  They  propose  going  back  to  May  of  1991  and 
listing  the  date  that  the  species  was  proposed,  the  status,  the  com- 
mon name  and  the  historic  range.  And  it  goes  up  to  October  of  19 — 
yes,  October  of  1995.  The  overwhelming  majority  of  species  listed 
there  are  in  Hawaii.  I  assume  that  you  are  familiar,  at  least,  with 
this  list  even  if  you  don't  actually  have  it  in  front  of  you.  It  starts 
way  back  with  the  addax,  gazelle,  bighorn  sheep,  et  cetera,  listed 
in  California,  New  Mexico.  It  goes  through  mostly  plants  in  Ha- 
waii. Are  you  familiar  with  the  general  idea  of  what  I  am  talking 
about? 

Mr.  Rogers.  Yes. 

Mr.  Abercrombie.  It  would  be — I  would  for  the  record  read  into 
the  record  all  the  Hawaiian  names,  Mr.  Chairman,  but  out  of  def- 
erence to  yourself  and  the  other  members,  I  won't.  I  won't  ask  any- 
body else  to  try  and  pronounce  a  lot  of  the  names. 

Mr.  POMBO.  We  will  include  the  entire  list  in  the  record,  and  I 
will  have  you  explain  to  me  how  to  pronounce  them  later. 

[The  information  may  be  found  at  end  of  hearing.] 

Mr.  Abercrombie.  Right.  I  will  just  bring  up  the  haha  for  right 
now,  but  my  point  in  bringing  that  up,  Mr.  Rogers,  is — if  I  can  take 
off  a  little  bit  or  extend  a  little  bit  what  Mr.  Cooley  was  saying. 
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is  that  to  some  degree  many  of  the  species  that  are  listed  in  Ha- 
waii, that  is  to  say  are  proposed,  are  there  because  of  our  isolation. 
They  exist  there  and  virtually  nowhere  else.  And  in  many  in- 
stances, they  are  exotic.  That  is  to  say  if  you  go  back  historically 
in  Hawaii,  many  of  these  species  have  come  in  as  a  result  of  all 
kinds  of  things,  including  the  invention  of  the  airplane,  the  inter- 
nal combustion  engine  and  steam  and  sail,  commercial  activity  over 
hundreds  of  years.  And  displacing  species,  both  plant  and  animal, 
that  existed  in  Hawaii  previously  are  in  the  process  right  now. 

So  one  of  the  things  that  bothers  me  is  that  some  of  the  rhetori- 
cal dialog,  if  you  will,  that  has  taken  place,  I  think,  possibly  con- 
fuses or  obfuscates  a  really  essential  discussion  with  respect  to 
what  Fish  and  Wildlife  will  do  or  not  do  in  deciding  whether  to  list 
something  in  an  area  of  origination.  I  am  thinking  of  Senator 
Bivins'  statement,  I  think,  about  rivers,  whether  a  particular  fish, 
for  example,  was  introduced  into  a  river  or  whether  it  originated 
in  a  river. 

These  things — my  point  being  that  historically  point  of  origin  is 
not  necessarily  the  basis  upon  which  a  species  establishes  itself.  It 
can  be  taken  various  ways,  including  natural  ways.  I  mean  birds, 
lots  of  things  that  have  been  established  in  Hawaii  came  as  a  re- 
sult of,  say,  seeds  being  brought  by  birds  over  hundreds,  even  thou- 
sands of  miles  over  the  ocean  and  then  deposited  in  the  land  in  Ha- 
waii, and  plant  species  establish  themselves. 

So  my  question  or  the  observation  I  would  like  you  to  make  is 
with  respect  to  how  we  might  revise  the  ESA  to  the  degree  that 
we  do.  Is  there  something  that  you  are  contemplating  in  relation 
to  the  Endangered  Species  Act  that  will  move  us  beyond  the  rhetor- 
ical confrontation?  I  don't  think  it  does  us  a  lot  of  good  to  say  that 
people  are  terrified  of  the  Fish  and  Wildlife  Service.  I  am  not  terri- 
fied of  you,  Mr.  Rogers. 

Mr.  Rogers.  I  appreciate  that. 

Mr.  Abercrombie.  And  I  certainly  would  invite  you  to  come  to 
Hawaii,  if  we  could  manage  to  get  anybody  to  come  out  there  who 
wouldn't  be  in  fear  of  the  Washington  Times  exposing  them  for 
coming  to  one  of  the  states  of  the  union.  But  I  do  think  that  it  is 
important  to  try  to  take  into  account  a  listing,  not  so  much  from 
the  point  of  view  of  consistency,  because  you  could  be  consistently 
wrong,  but  rather  consistent  in  the  sense  of  trying  to  take  into  ac- 
count how  species  arrived  where  they  are,  why  it  is  important  to 
us  as  human  beings  to  be  respectful  of  them  and  their  habitat 
other  than  our  own  species,  and  what  we  can  do  to  try  to  accommo- 
date both,  if  possible,  without  becoming  rigidified  to  the  point  that 
they  become  enemies  of  each  other. 

Mr.  Rogers.  It  is  a  good  statement.  Most  of  the  species  on  the 
list,  Hawaiian — all  of  the  species,  as  far  as  we  know,  on  the  Hawai- 
ian list  are  naturally  occurring.  That  is  within  historic  times  natu- 
rally occurring. 

Mr.  Abercrombie.  No,  I  agree.  These  are,  but  there  are  many 
there  that  aren't,  and  they  compete  fiercely  with  one  another  for — 
literally  for  existence. 

Mr.  Rogers.  As  a  matter  of  fact,  and  I  have  been  to  Hawaii,  and 
it  is  worth  going  back  to,  but  one  is  struck  in  Hawaii  by  the  beauty 
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and  diversity  of  the  flora  and  fauna,  but  on  closer  inspection  more 
than  half  of  what  you  see  is  exotic. 

Mr.  Abercrombie.  And  much  of  it  is  destructive  in  the  sense 

Mr.  Rogers.  It  is  that  half  that  has  reduced  in  many  instances 
the  diversity  of  what  was  there  originally.  We  were  at  a  meeting 
yesterday  with  Senator  Akaka,  who  as  you  probably  know  is  lead- 
ing the  charge  to  try  to  prevent  further  spread  of  exotics  both  to 
Hawaii  and  elsewhere.  And  I  guess  the  point  is  that  exotics  are  in 
fact  one  of  the  major  causes  of  endangerment  of  many  of  the  spe- 
cies we  consider  today. 

Mr.  Abercrombie.  If  I  could  just  have  a  moment  more,  Mr. 
Chairman.  I  realize  the  time  is  up. 

One  of  the  things  that  happens,  and  I  am  sure  that  Senator 
Bivins  would  be  interested  and  others,  we  are — we  have  been  the 
subject  of — we  in  Hawaii  have  been  the  subject  in  some  instances 
of  what,  I  guess,  some  people  think  is  hilarious  commentary  about 
trying  to  prevent  the  brown  tree  snake  from  being  estabUshed  in 
Hawaii.  And  it  is  deadly  serious  business,  and  I  use  the  word  dead- 
ly because  that  is  exactly  what  it  is.  If  the  brown  tree  snake  is  re- 
established from  other  areas  in  the  Pacific  like  Guam  and  gets 
loose  in  Hawaii,  we  will — there  won't  be  a  bird  alive.  Every  living 
creature  aside  from  human  beings  is  in  danger  of  being  eliminated 
totally.  A  kind  of  animal  version  of  a  holocaust  will  occur.  Every- 
thing will  be  destroyed.  And  so  we  try  to  prevent  that.  I  mean,  it 
is  a  very,  very  difficult  proposition.  I  suppose  the  brown  tree  snake 
is  indigenous  someplace  and  might  qualify. 

I  am  not  trying  to  get  the  equivalent  in  Texas  or  elsewhere,  but 
what  I  am  trying  to  drive  at  is  that — and  this  is  in  relation  to  try- 
ing to  revise  it,  Mr.  Chairman,  the  Act,  in  what  has  been  termed 
a  sensible  way  or  common  sense  way.  What  I  am  trying  to  get  at 
is  that  what  we  need  to  do,  it  seems  to  me,  is  to  try  and  determine 
where  we  have  urbanized,  where  we  have  a  rural  area  that  may 
be  in  competition,  speaking  in  terms  of  habitat,  with  other  species 
and  try  to  figure  out  a  way  where  we  can  accommodate  both  the 
species  and  the  species  other  than  human  in  the  various  habitats 
that  we  have  established,  generally  under  this  rule  an  urban  cat- 
egory. And  I  guess  suburban  now,  somehow  we  have  to  try  and  fit 
that  in.  And  I  have  an  idea  that  that  comes  in  more  often  than  not. 

And  so  I  don't  envy  the  Chairman  his  task  here  in  trying  to  do 
this,  but  I  appeal  to  you  not  to  be  inhibited  by  some  of  the  more 
inflated  rhetoric  that  might  come  around  this  that  the  press  seizes 
on,  but  rather  that  the  emotions  expressed  and  the  fears  ex- 
pressed— I  don't  mean  fears  in  a  terrified  sense,  but  fears  in  the 
anxiety  sense.  Suggestions  could  be  made,  I  hope,  coming  from  Fish 
and  Wildlife  where  we  can  arrive  at  a  consensus  that  will  benefit 
all  the  species  given  the  context  that  we  are  in  in  contemporary 
times. 

Mr.  Rogers.  Agreed. 

Mr.  Abercrombie.  Thank  you,  Mr.  Chairman. 

Mr.  POMBO.  Thank  you.  Mrs.  Chenoweth. 

Mrs.  Chenoweth.  Thank  you,  Mr.  Chairman.  I  found  the  gen- 
tleman from  Hawaii's  comments  very  interesting.  I  think  that  with 
information  we  have  been  provided  that  Hawaii  has  222  listed  spe- 
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cies  and  708  candidate  species  compared  to  Alaska's  five  listed  spe- 
cies and  candidate  species  of  45,  I  can  see  your  concern. 

Mr.  Rogers,  back  in  1990  the  Inspector  General  of  the  Depart- 
ment of  Interior  estimated  that  the  cost  of  recovering  all  presently 
known  species  would  be  at  $4.6  billion.  And  that  was  using  a  figure 
that  would  calibrate  out  to  $2  million  per  species.  The  top  ten  most 
expensive  recovery  plans  include,  instead  of  $2  million  per  species, 
the  Atlantic  green  turtle  at  $88  million,  a  loggerhead  turtle  at  $86 
million,  the  blunt-nosed  leopard  lizard  at  $70  million.  Camp  Riddle 
sea  turtle  at  $63  million,  the  black-capped  vireo  at  $53  million. 

And  we  have  a  statement  in  here  from  Michael  Bean  of  the  Envi- 
ronmental Defense  Fund.  In  spite  of  all  of  this  money  that  has 
been  spent,  Michael  Bean  of  the  Environmental  Defense  Fund  says 
despite  nearly  a  quarter  century  of  protection  as  an  endangered 
species,  the  red-cockaded  woodpecker  is  closer  to  extinction  today 
than  it  was  a  quarter  of  a  century  ago  when  it  was — when  the  pro- 
tection began. 

A  quarter  of  a  century  ago.  Why  haven't  we  been  able  to  reach 
a  conclusion  with  some  of  these  species  in  spite  of  all  of  the  money 
that  has  been  spent?  Why  have  we  not  been  able  to  recover  and 
come  to  a  conclusion  and  let  America  get  on  with  its  business? 

Mr.  Rogers.  There  are  a  number  of  answers  to  the  general  ques- 
tion. One  could  say  maybe  we  haven't  made  good  on  our  commit- 
ment that  was  made  when  the  species  were  listed  to  try  to  do  what 
could  be  done  to  recover  them.  I  can't  discuss  all  those  expenses  or 
that  report,  but  I  do  know  that  the  red-cockaded  woodpecker  today 
is  one  of  the  outstanding  success  stories  in  the  Southeastern  Unit- 
ed States.  Timber  company  after  timber  company  has  lined  up  and 
joined  with  us  in  habitat  conservation  plans  so  that  the  red- 
cockaded  woodpecker,  while  maybe  not  ready  for  delisting  at  this 
point,  is  in  good  shape  and  is  expanding  its  current  range  because 
of  the  efforts  of  all  of  us.  That,  just  by  example,  demonstrates  that 
with  the  appropriate  incentives  and  appropriate  commitment  we 
can  do  it. 

Mrs.  Chenoweth.  So  actually  what  you  are  reporting  to  the 
Committee,  then,  in  answer  to  my  question  is  that  working  with 
private  landowners  on  a  voluntary  basis  without  condemning  their 
land  has  worked  better  than  the  taking  of  land  for  critical  habitats 
in  the  past? 

Mr.  Rogers.  What  I  am  saying  is  that  if  all  of  us  work  together 
and  are  committed  to  accomplishing  our  day-to-day  activities  while 
at  the  same  time  doing  them  in  a  manner  that  is  sensitive  to  the 
needs  of  endangered  species,  we  can  do  it.  The  Fish  and  Wildlife 
Service,  the  Department  of  Interior  and  the  Federal  Government, 
the  State  of  Idaho,  the  local  county,  the  private  landowners  there — 
none  of  us  alone  can  do  it.  Together,  if  folks  are  really  interested 
in  sitting  down,  it  can  be  done,  and  there  are  examples. 

Mrs.  Chenoweth.  The  interesting  thing  about  the  Inspector 
General's  report  in  1990  is  that  it  was  only  six — it  is  only  six  years 
old  today,  and  at  that  time  he  was  assuming  a  $2  million  per  spe- 
cies cost.  And  we  are  seeing  hundreds  of  millions  of  dollars,  billions 
of  dollars. 

Following  up  on  the  Chairman's  question  with  regards  to  stand- 
ing, the  Ninth  Circuit  Court  of  Appeals  in  two  cases,  one  entitled 
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Plenart  v.  Bennett  and  the  other  entitled  Nevada  Land  Association 
V.  U.S.  Forest  Service,  the  Ninth  Circuit  Court  of  Appeals  has  said 
that  they  don't  believe  that  Congress  in  setting  forth  the  factors  to 
be  weighed,  including  economics,  in  formulating  a  plan  for  protect- 
ing species  meant  that — they  say  that  Congress  intended  to  do 
more  than  to  assure  and  insure  a  rational  decisionmaking  process. 

Tell  me,  Mr.  Rogers,  do  you  believe  that  in  addition  to  the  spe- 
cies having  standing  in  court  automatically,  do  you  believe  that 
human  beings  should  also  have  standing  in  court  if  they  are  im- 
pacted directly,  such  as  an  economic  impact  regarding  their  ability 
to  make  a  living  or  their  private  property?  Do  you  or  do  you  not 
believe  humans  should  have  standing? 

Mr.  Rogers.  Humans  are  part  of  the  total  equation,  yes. 

Mrs.  Chenoweth.  So  you  believe 

Mr.  Rogers.  Equal  standing  in  court — I  can't  begin  to  address 
that  as  I  am  not  a  lawyer.  We  can  get  back  to  you  with  the  answer, 
or  with  the  indulgence  of  the  Committee,  I  could  ask  John  Leshy, 
the  departmental  solicitor,  to  address  that. 

Mrs.  Chenoweth.  I  would  be  happy  to  listen  to  whomever  you 
want,  but  you  are  Acting  Director.  I  know  under  the  circumstances, 
by  the  way,  it  is  not  pleasant  and  our  hearts  go  out  to  Mrs.  Beattie, 
too.  She  is  a  remarkable  woman  and  I  am  sorry  that  you  are  ap- 
pearing as  the  Acting  Director  under  those  circumstances.  But  I 
wonder  if  you  could  provide  the  Committee  with  an  answer  for  not 
only  the  Department  but  the  Administration,  taking  into  consider- 
ation the  whole  body  of  law  that  has  gone  before  in  this  country? 
Should  humans  have  standing  in  court  or  in  assumed  damage? 

Mr.  Rogers.  John. 

Mr.  Leshy.  Mr.  Chairman,  Congresswoman  Chenoweth,  I  would 
be  happy  to  get  back  to  you.  The  case  you  quoted  from  is  actually 
in  the  Supreme  Court  now  and  the  United  States  is  in  the  process, 
literally  as  we  speak,  of  putting  together  a  brief  on  that  issue.  It 
should  be  filed  within  a  couple  of  weeks.  And  after  that  is  filed,  I 
would  be  happy  to  get  back  to  you  with  detailed  information. 

Mrs.  Chenoweth.  You  know,  there  is 

Mr.  POMBO.  If  the  gentlewoman  would  yield  for  just  a  minute. 

Mrs.  Chenoweth.  Yes. 

Mr.  PoMBO.  You  need  to  identify  yourself  for  the  record  so  that 
they  know  who  said  that. 

Mr.  Leshy.  I  am  sorry.  I  am  John  Leshy,  the  Solicitor,  Depart- 
ment of  Interior,  Mr.  Chairman. 

Mr.  POMBO.  Thank  you. 

Mrs.  Chenoweth.  Thank  you,  Mr.  Chairman.  Mr.  Chairman, 
with  your  indulgence  I  would  like  to  ask  Mr.  Leshy  further.  You 
know,  you  are  not  only  known  within  the  Department,  but  all  over 
the  Nation  as  being  a  very  bright  lawyer.  You  have  studied  law 
very  well.  And  I  just  want  to  know — I  mean,  we  don't — lots  of  times 
we  react  to  the  Supreme  Court  decisions.  Sometimes  we  don't.  Your 
department  doesn't  always  react  to  the  Supreme  Court  decisions 
with  regards  to  the  taking  of  property.  I  just  want  to  know  what 
your  opinion  would  be.  I  mean,  I  am  asking  you  a  direct  question, 
what  your  opinion  would  be.  Should  humans  have  standing  in  any 
case  when — including  the  Endangered  Species  Act  or  more  specifi- 
cally  in   the   Endangered   Species   Act   along  with   species?   That 
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doesn't  mean  excluding  species.  It  means  if — I  mean,  the  courts 
have  always  been  open  if  someone  alleges  that  they  have  been 
damaged.  The  courts  have  always  been  open  in  the  past. 

Mr.  Leshy.  Mr.  Chairman,  Congresswoman  Chenoweth,  of 
course,  we  believe  very  deeply  in  judicial  review.  We  think  the  deci- 
sions that  the  Department  and  all  of  its  agencies  make  ought  to  be 
subject  to  scrutiny  in  the  courts.  The  rules  of  standing  are  very 
technical  and  very  complex  in  the  case  that  you  mentioned,  Bennett 
versus  Plenart.  One  of  the  problems  was  that  only  the  Fish  and 
Wildlife  Service  was  named  as  the  defendant  in  that  case  and  not 
the  agency  that  actually  took  the  action  in  implementing  the  bio- 
logical opinion,  the  Bureau  of  Reclamation.  So  there  is  a  particular 
technical  problem  in  that  case  which  poses  some  complexity  in 
terms  of  formulating  a  position,  but  in  general  there  is  no  doubt 
that  we  believe  strongly  in  judicial  review.  We  want  our  decisions 
to  hold  up  to  scrutiny.  We  don't  mind  the  courts  looking  at  them 
in  the  proper  case  where  the  proper  plaintiffs  are  there  that  meet 
the  constitutional  standards  for  standing. 

Mrs.  Chenoweth.  Mr.  Leshy,  you  sound  like  a  very  good  lawyer, 
but  you  haven't  answered  my  question.  Now,  the  plaintiffs  were 
two  irrigation  districts  and  two  ranchers. 

Mr.  Leshy.  Right. 

Mrs.  Chenoweth.  If — do  the  ranchers  and  the  irrigation  dis- 
tricts, in  your  opinion,  do  they  have  open  access  to  the  courts  to 
allege  the  damages  that  have  occurred?  Shouldn't  they  have  open 
access  to  our  court  system  along  with  the  endangered  species? 

Mr.  Leshy.  Well,  the  Supreme  Court  has  long  said  that  you  have 
to  meet  certain  tests  of  injury  in  order  to  go  into  court.  And  the 
Supreme  Court  in  recent  years  has  tightened  up  those  rules  and 
made  it  a  little  more  difficult  to  get  into  court.  We  obviously  have 
an  obligation  to  follow  the  Constitution  and  the  rules  that  have 
been  laid  down  by  the  Court  on  standing.  And  in  the  proper  case 
we  have  been  reminded  by  the  courts  many  times  that,  if  these 
plaintiffs  are  not  the  proper  plaintiffs  or  have  not  made  the  proper 
allegations,  then  they  shouldn't  be  there.  So  you  have  to  go  ulti- 
mately on  a  case-by-case  basis. 

Mrs.  Chenoweth.  Mr.  Leshy,  in  the  case  of  Bennett  v.  Plenert, 
of  course,  the  court  ruled  that  these  plaintiffs  were  outside  the 
zone  of  interest,  but  until  Bennett  v.  Plenert,  and  some  of  the  cases 
that  may  have  come  up  under  the  Clean  Water  Act,  I  am  not  sure 
about  that,  but  primarily  the  load  of  case  law  that  has  come  down 
with  regards  to  a  person  being  able  to  allege  damages  for  recovery 
purposes  has  laid  out  certain  standards.  The  Supreme  Court  and 
almost  every  other  court  have  laid  out  certain  standards  that  have 
to  be  met  for  recovery.  But  I  have  got  to  say,  and  I  am  sure  you 
would  have  to  agree  with  me  in  all  honesty,  it  is  highly  unusual 
to  apply  those  standards  for  standing  that  have  been  applied  his- 
torically for  damages.  There  is  such  a  clear  difference  there. 

Mr.  Leshy.  There  are  two  different  kinds  of  lawsuits,  I  think, 
that  we  are  talking  about.  One  is  a  lawsuit  such  as  Bennett  that 
challenges  an  agency  action  carried  out  under  the  Endangered  Spe- 
cies Act  as  being  wrong,  inconsistent  with  the  statute.  There  is  a 
separate  kind  of  lawsuit  where  property  owners  can  go  to  the  Court 
of  Federal   Claims   and  claim  compensation   for  loss  of  property 


23 

under  our  constitutional  taking  standard.  And  the  standing  rules 
for  those  two  different  lawsuits  are  or  can  be  different.  So  we  have 
to,  again,  be  specific  about  the  kind  of  case  we  are  talking  about. 

The  Supreme  Court,  in  the  Bennett  case  where  they  have  already 
granted  review,  will  certainly,  we  hope,  provide  a  lot  more  guidance 
in  this  area  and  lay  down  some  rules  that  we  will  obviously  follow. 
So  we  welcome  the  review  of  the  court  in  that  case  to  clarify  these 
kinds  of  rules. 

Mrs.  Chenoweth.  But  in  the  short  run,  what  you  are  telling  me 
in  plain  old  rancher  language  from  Idaho  is  that  you  are  not  going 
to  answer  my  question,  right? 

Mr.  Leshy.  Well,  I  am  sorry.  I  thought  I  did. 

Mrs.  Chenoweth.  OK. 

Mr.  Leshy.  As  I  said,  I  think  the  best  thing  for  us  to  do  is  to 
get  back  to  you  in  writing  after  we  have  filed  the  brief  in  Bennett 
and  we  can  address  both  the  Chairman's  questions  and  your  ques- 
tion. 

Mrs.  Chenoweth.  Thank  you,  Mr.  Leshy.  And,  Mr.  Chairman,  I 
just  have  one  more  comment.  And  that  was  the  gentleman  from 
Hawaii  was  talking  about  the  fact  that  the  brown  tree  snake  would 
be  terrible  if  it  were  introduced.  It  would  cause  terrible  damage  if 
it  were  introduced  in  Hawaii,  and  I  know  now  they  are  trying  to 
preserve  its  status  as  endangered  or  impose  an  endangered  status 
on  the  brown  tree  snake  in  Guam,  but  that  is  the  same  thing  that 
we  in  Idaho  face,  not  with  a  snake,  but  with  the  grizzly  bear.  The 
same  ramifications  are  occurring.  And  even  though  this  Congress 
has  reduced  funding,  our  states  have  said  no,  we  don't  want  any 
more  grizzly  bears  in  Idaho,  we  still  continue  to  get  them.  And  I 
think  it  is  that  kind  of  program  that  creates  not  the  good  working 
relationships  that  could  be  worked  out  as  Mr.  Saxton  had  men- 
tioned in  his  questioning  and  as  was  brought  up  with  the  red- 
cockaded  woodpecker  incident.  And  I  hope  in  the  future  that  we 
can  see  a  lessening  of  those  adversarial  situations.  Thank  you,  Mr. 
Chairman. 

Mr.  POMBO.  Thank  you.  Mr.  Kildee  is  next,  but  just  for  a  brief 
moment  I  will  yield  to  Mr.  Saxton. 

Mr.  Saxton.  I  am  sorry.  Let  Mr.  Kildee  go  first.  I  didn't  realize 
you  were 

Mr.  Kildee.  Thank  you,  Mr.  Chairman.  I  apologize  for  not  being 
here  at  the  beginning  of  the  hearing.  I  had  another  meeting.  But 
I  will  make  a  comment,  not  so  much  directly  on  the  Endangered 
Species  Act,  but  like  Representative  Abercrombie  I  am  not  terrified 
of  the  U.S.  Fish  and  Wildlife  Service.  Your  office  in  Lansing,  Michi- 
gan, to  my  mind,  has  worked  very  well  and  very  sensitively  with 
local  government  and  with  the  business  community  in  Lapeer, 
Michigan,  in  a  very,  very  important  project  regarding  wetlands. 
And  I  was  really  very  impressed  with  your  people  out  there.  I  think 
they — we  pass  the  laws  here  and  you  enforce  the  laws.  And  I  was 
really  impressed  with  their  knowledge  of  the  laws  and  their  sen- 
sitive regard  to  the  local  government  there,  the  city  of  Lapeer,  and 
the  local  business  community. 

So  my  own  experience  with  U.S.  Fish  and  Wildlife  Service  has 
been  a  very  positive  one  through  the  years,  and  one  just  in  the  last 
couple  months,  very,  very  impressed  with — these  are  people  who 
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are  balanced.  They  have  the  law  to  follow  and  they  try  to  do  it  in 
a  way  that  takes  into  account  the  considerations  of  the  local  unit 
of  government  and  the  local  business  community.  In  this  instance 
I  think  it  was  a  great  page  out  of  the  U.S.  Fish  and  Wildlife  Serv- 
ice, which  I  think  there  are  many  pages  like  that. 

I  just  wanted  to  bring  that  to  your  attention. 

Mr.  Rogers.  Thank  you  very  much. 

Mr.  KiLDEE.  That  is  all,  Mr.  Chairman. 

Mr.  POMBO.  Mr.  Saxton. 

Mr.  Saxton.  Mr.  Rogers,  the  information  that  we  have  here  indi- 
cates that  in  April  you  were  provided  with  about  $4  million  for 
your  agency  to  carry  out  the  listing  process.  In  Fiscal  Year  '95,  the 
appropriation,  I  believe,  was  $8  million  for  12  months.  My  under- 
standing is  that  the  appropriators  are  looking  at  a  $5  million  ap- 
propriation for  Fiscal  Year  '97. 

Question  number  one,  did  you  have  adequate  funding  in  '95  and 
'96?  And  do  you  believe  that  if  it  is  a  $5  million  appropriation,  you 
will  have  adequate  funding  for  '97  for  the  listing  program?  Those 
are  questions  one  and  two.  Question  three  is  if  not,  what  effect 
does  that  have  on  the  listing  process  and  specifically  what  effect 
does  it  have  on  our  constituents  who  may  be  in  favor  of  a  good  sci- 
entific approach  to  listing? 

Mr.  Rogers.  Let  me  see  if  I  can  remember  all  these  properly  so 
that  I  can  address  them.  First  of  all,  in  1995  we  had  initial  appro- 
priation of  $8  million.  That  was  reduced  by  a  million  and  a  half 
during  the  recision  in  April  at  the  same  time  the  moratorium  came 
along.  It  is  correct  in  '96  we  have  as  of  April  a  $4  million  appro- 
priation and  the  President's  budget  requested  $7-1/2  million  in  '97. 
And  the  House  so  far  has  recommended  an  appropriation  of  $5  mil- 
lion. 

We  believe  that  with  the  appropriation  of  $4  million  this  year, 
we  can  make  a  very  good  start  at  getting  out  of  the  backlog  that 
we  face  and  may  be  able  to  list,  if  numbers  themselves  are  impor- 
tant, as  many  as  140  of  the  242 — make  decisions,  excuse  me,  on  as 
many  as  140  of  the  242  proposed  species.  Because  the  workload  is 
concentrated  variably  across  the  country,  and  there  is  in  California 
and  Hawaii  a  preponderance  of  workload.  The  backlog  will  clear  up 
less  swiftly  there  than  elsewhere,  so  we  ought  to  be  able  to  begin, 
very  closely  on  or  about  the  beginning  of  next  fiscal  year,  a  more 
balanced  program  across  the  country.  We  would  not  be  able  to 
make  the  expeditious  progress  that  we  might  have  in  light  of  the 
fact  that  the  appropriation  so  far  recommended  is  two-thirds  of 
what  the  President's  budget  requested.  So  we  might  in  fact,  excuse 
me,  get  to  some  of  the  Tier  3  activities  a  little  later  than  we  might 
with  the  full  appropriation. 

Mr.  Saxton.  Let  me  just  follow  up  by  asking  if  it  would  be  fair 
to  say  that  your  representation  is  that  $5  million  probably  won't 
be  enough  to  do  the  kind  of  a  job  that  you  would  like  to  do  for  Fis- 
cal Year  '97,  and  that  you  might  not  be  able,  therefore,  to  get  to 
the  Tier  3  issues  that  are  obviously  important  to  some  of  our  con- 
stituents, particularly  in  the  area  of  delisting?  What  does  it  do 
when  you  don't  have  the  money?  Do  you  cut  back  on  the  science 
that  you  do  when  listing  species? 

Mr.  Rogers.  We  cut  back  on 
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Mr.  Saxton.  Where  do  you  cut  back? 

Mr.  Rogers.  We  cut  back  on  the  pace.  We  just  don't  have  the  re- 
sources to  do — respond  to  every  petition  appropriately.  We  don't 
have  the  resources  to  do  the  full  job  that  needs  to  be  done  on  each 
species.  And  additionally,  it  is  difficult,  probably  impossible,  to  say, 
since  we  have  been  in  business  for  about  six  weeks,  it  is  difficult 
at  this  time  to  say  really  what  we  will  face  in  October  after  we 
have  got  the  listing  program  back  up  and  essentially  full  speed  for 
six  months.  But  it  is  possible  that  some  of  those  Tier  3  activities 
won't  get  done  or  at  least  won't  get  completed. 

Mr.  Saxton.  We  may  differ  here  on  the  Committee  about  pace 
that  we  would  like  to  see  you  proceed  to  list.  I  would  be  in  favor 
of  the  normal  pace.  Others  here  may  be  in  favor  of  a  slower  pace, 
but  what  we  all,  I  think,  have  in  common  is  that  we  want  you  to 
make  good  decisions.  And  I  am  trying  to  find  out  from  you  what 
too  little  money  makes  in  terms  of  the  right  and  good  decisions. 

Mr.  Rogers.  We  will  make  good  decisions.  We  will  make  fewer 
of  them. 

Mr.  Saxton.  Thank  you. 

Mr.  Rogers.  Fewer  total  decisions. 

Mr.  Saxton.  Thank  you. 

Mr.  POMBO.  Well,  thank  you.  I  had  a  few  questions.  I  will  start 
off  with  Mr.  Rogers.  One  of  the  issues  in  answering  questions  that 
you  responded  to  was  on  the  Balcones  Conservation  Plan.  It  is  my 
understanding,  if  my  memory  is  correct,  that  is  about  less  than  two 
months  since  that  has  been  signed  in.  I  believe  it  has  been  about 
a  month,  but  it  has  been  less  than  two  months  since  that  has  been 
signed.  The  latest  report — and  you  say  that  the  Golden-cheeked 
warbler  is  one  of  the  success  stories  or  the  positive  things  that  has 
happened.  The  latest  report  that  we  have  received  from  Fish  and 
Wildlife,  that  Congress  has  received  from  Fish  and  Wildlife,  lists 
the  Golden-cheeked  warbler  as  a  declining  species. 

And  the  Balcones  plan  that  you  referred  to  has  a  cost  of  approxi- 
mately $100  million  in  order  to  implement  that.  It  has  not  been 
raised  yet  and  you  don't  have — I  know  that  I  spent  some  time  in 
that  part  of  Texas.  I  can  tell  you  that  the  ranchers  down  there  are 
terrified.  They  are  afraid.  They  think  that  they  are  going  to  lose 
their  ranch.  I  am  glad  that  Mr.  Kildee  and  Mr.  Abercrombie  have 
not  had  constituents  approach  them  with  the  same  fears  that  many 
of  us  have,  and  I  am  glad  that  is  working  in  your  part  of  the  world. 
In  a  large  part  of  this  country  it  is  not.  These  people  are  afraid. 

And  with  the  Golden-cheeked  warbler,  in  specific,  you  list  it  as 
a  declining  species,  not  as  a  success.  With  the  red-cockaded  wood- 
pecker, you  also  list  that  as  a  declining  species  and  not  as  a  suc- 
cess. Quite  frankly,  many  people  on  both  sides  of  this  debate  over 
the  past  couple  of  years  have  listed  the  red-cockaded  woodpecker 
as  one  of  the  very  real  problems  that  exist  under  the  current  imple- 
mentation of  the  Act  because  of  the  loss  of  habitat  as  a  result  of 
the  way  the  Act  is  being  implemented.  Many  people  say  that  that 
is  the  perfect  example  of  one  of  the  major  downfalls  of  the  Act  and 
the  way  it  is  being  implemented,  because  that  fear  is  very  real. 
Whether  it — whether  you  believe  it  is  accurate  or  justified  or 
whether  we  believe  that  it  is  accurate  or  justified  really  doesn't 
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matter,  because  the  people  out  who  are  being  regulated  by  this  Act 
believe  it  is  very  real  and  justified. 

Another  issue  that  I  wanted  to  respond  to  that  came  up  earlier 
in  the  questions  was  you  talked  about  saving  habitat  versus  num- 
bers of  species.  I  believe  it  was  in  response  to  Mr.  Saxton  the  first 
time  around.  If  you  don't  have  numbers,  if  you  don't  say  that  we 
need  X  number  of  grizzly  bears  in  order  to  delist  it,  what  would 
you  do?  What  would  you  say,  that  we  need  so  many  acres  of  habi- 
tat? 

Mr.  Rogers.  I  can't  respond  to  that  question  with  specific — spe- 
cifically to  the  grizzly  bear  because 

Mr.  POMBO.  Well,  not  specifically  the  grizzly  bear.  I  was  just 
using  that  generically. 

Mr.  Rogers.  Assuming  that  the  species  was  not  subject  to  a  con- 
siderable amount  of  the  other  five — four  of  the  other  five  factors, 
that  is  take,  disease  predation,  competition,  et  cetera,  if  the  only 
factor  was  habitat,  you  could  measure  the  needs  of  the  species  in 
terms  of  acres  of  habitat  with  the  constituent  element,  whatever 
elements  of  the  habitat  are  necessary  for  the  survival  of  the  spe- 
cies. So,  yes,  it  could  be  done. 

Mr.  POMBO.  OK,  if  that  were  the  case — in  my  part  of  California 
there  are  a  number  of  listed  species.  One  of  the  issues  that  has 
been  brought  up  by  Fish  and  Wildlife  was  that  habitat  was  de- 
stroyed in  order  to  develop  farming  lands  and  cities  within  the 
Central  Valley.  If  you  need  to  increase  the  number  of  acres — if  it 
is  not  numbers  it  is  acres  or  it  is  habitat,  would  you  then  propose 
that  we  set  aside  so  many  acres  of  farm  land,  that  we  not  allow 
cities  to  grow  or  that  we  take  back  the  habitat  that  had  been  devel- 
oped into  suburbs?  How  would  you  go  about  doing  that? 

Mr.  Rogers.  I  understand  that  particularly  in  heavily  occupied 
areas  that  are  under  heavy  agriculture  that  the  presence  of  habitat 
for  various  species  is  one  of  the  principal  problems  for  the  species 
of  interest.  Aiid  it  is  certainly  possible,  and  as  I  am  sure  you  know 
with  the  habitat  conservation  planning  efforts  going  on  in  Califor- 
nia, that  it  is  possible  through  the  process  to  identify  the  needs  of 
the  species  and  also  identify  ways  that  those  needs  in  terms  of 
habitat  appropriately  managed  are  provided  through  the  process. 
And  I  understand  that  habitat  needs  can  be  portrayed  as  no 
growth  statements  by  those  who  would  be,  maybe,  opposed  to  en- 
dangered species,  but  I  will  still  say  in  general  where  local  govern- 
ments and  our  folks  have  sat  down  in  a  free  and  open  atmosphere 
with  a  willingness  of  people  to  work  together  to  conserve  both  the 
species  while  allowing  the  development  activities  or  agriculture  ac- 
tivities to  go  ahead,  it  can  generally  be  done.  It  is  not  always  easy. 

Mr.  PoMBO.  I  understand  the  line  that  you  are  proceeding  down 
and  I  have  probably  spent  as  much  or  more  time  than  anyone  in 
this  room,  but  the  question  specifically  was  if  it  is  no  longer  num- 
bers and  it  is  habitat — they  claim  that  species  have  been  put  on 
the  list  because  of  a  loss  of  habitat  in  the  Central  Valley  of  Califor- 
nia because  the  habitat  was — is  now  being  farmed  under  irrigated 
agriculture,  whereas  before  it  was  not  irrigated,  therefore  they 
have  lost  farm  land — they  have  lost  habitat.  If  we  are  going  to  re- 
cover that  habitat,  does  that  necessarily  mean  that  there  are  areas 
that  are  currently  being  farmed  that  will  not  be  farmed? 
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Mr.  Rogers.  That  is  possible,  and  it  is  really  one  of  the  elements 
of  the  safe  harbor  policy  that  I  had  discussed  earlier.  And  the 

Mr.  POMBO.  No,  that  is  not  necessarily  a  safe  harbor  policy.  The 
safe  harbor  policy  deals  with  if  I  am  farming  and  I  create  a  situa- 
tion which  will  attract  endangered  species  to  my  property,  that  I 
don't  necessarily  lose  that.  What  we  are  talking  about  here  is  the 
idea  that  we  will  take  lands  which  are  currently  in  production  and 
try  to  go  back  in  time  and  put  them  back  to  a  habitat  situation  in 
which  they  were  150  years  ago  before  they  began  to  farm.  And 
there  is  a  big  difference  between  those  two.  I  think  that  the  safe 
harbor  provision  is  a  great  idea,  and  I  think  that  that  is  a  positive 
step.  But  what  we  are  specifically  talking  about  with  the  difference 
between  protecting  species  and  protecting  habitat  is  much  more  far 
reaching.  And  it  is  a  very  different  concept  that  we  do  need  to  go — 
that  we  do  need  to  talk  about,  because  if  that  is  what  we  are  going 
to  do,  the  implications  are  very  immense,  especially  in  a  part  of  the 
country  like  mine. 

You  are  talking  about  areas  that  have  been  farmed  for  many 
generations  that  because  of  an  action  taken  under  the  Endangered 
Species  Act  will  no  longer  be  farmed.  And  then  we  will  get — then 
we  will  definitely  get  into  a  discussion  on  how  are  you  going  to  pay 
for  this  land  and  how  are  you  going  to  do  that.  You  know,  you  have 
been  able  to  operate  by  telling  developers  that  they  have  to  pay 
into  a  fund,  but  we  are  not  talking  about  that  anymore  if  you  start 
doing  it  this  way.  So  it  is  very  different. 

There  is  a  couple  other  things  that — other  paths  that  I  wanted 
to  follow.  One  in  particular,  you  talk  about  delistings  being  priority 
number  three  on  your  list,  and  yet  June  14  you  delisted  the  Lloyds 
hedgehog  cactus,  which  in  the  Southwest  you  delisted  that  as  being 
an  endangered — well,  at  least  that  is  when  it  appeared  in  the  Fed- 
eral Register.  It  is  my  understanding  from  the  limited  time  that 
I  have  had  to  look  into  this  that  there  was  little  or  no  controversy 
really  surrounding  this  particular  plant  species  on  the  Endangered 
Species  List,  that  there  was  very  little  economic  or  social  impact 
that  had  occurred  in  that  region  of  the  country  because  of  this,  that 
it  was  not  a  high  visibility  species,  so  to  speak. 

Why  do — with  limited  funding  that  you  keep  talking  about,  with 
limited  personnel  that  you  keep  talking  about,  why  would  you 
choose  to  spend  agency  personnel,  agency  money,  looking  into 
delisting  a  species  that  has  resulted  in  very  little  or  no  conflict?  At 
the  same  time,  we  have  other  species  which  have  caused  very  high 
conflict  that  have  resulted  in  the  science  that  the  agency  uses 
being  challenged,  lawsuits  being  filed,  general  plans  being  held  up 
in  court.  A  lot  of  things  are  happening  on  some  other  species  and 
you  have  chosen  not  to  even  look  at  those.  You  don't  have  the 
money,  the  time,  the  personnel  to  touch  those,  but  on  one  like  this 
which  seems  to  me,  at  least  in  the  amount  of  time  I  have  had  to 
look  into  this,  that  there  has  been  little  or  no  conflict  over  this  par- 
ticular listing. 

Mr.  Rogers.  First  off,  the  decision  to  move  or  not  move  with  that 
cactus  package  didn't  have  anything  to  do  with  controversy.  Sec- 
ond, this  was  a  completed  package  that  was  sitting  in  Washington, 
D.C.,  at  the  time  the  moratorium  was  lifted.  All  it  meant  was  pick- 
ing it  up  and  taking  it  to  the  Federal  Register.   So  that  was 
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moved  because  it  was  sitting  there  ready  to  be  moved.  It  would 
have  probably  not  be  i  the  right  thing  to  do  to  have  done  anything 
more  with  it.  Unfortunately,  most  of  the  other  actions  that  we  are 
anticipating  taking  are  considerably  more  complex  and  are  going  to 
require  review  by  the  biologists,  sometimes  peer  review,^sometimes 
opening  public  comment  periods.  And  to  make  sure  that  we  are,  in 
response  to  Mr.  Saxton's  question,  making  good  decisions,  it  is 
going  to  take  more  time.  But  the  fact  or  not  of  controversy  is  not 
weighing  into  our  decisions. 

Mr.  POMBO.  So  this  one  was  all  ready  to  go.  You  did  not  have 
to  expend  any  agency  funds  on  this  one? 

Mr.  Rogers.  Other  than  Federal  Register  costs,  which  are 
minimal. 

Mr.  POMBO.  This  was  done  on  June  14.  The  listing  was  lifted 
April  26.  So  in  a  two-month  time  span  you  did  nothing  with  this 
at  all? 

Mr.  Rogers.  To  my  knowledge 

Mr.  POMBO.  You  just  took  it  down  there.  In  response  to  your 
statement,  it  seems  to  me  like  the  ones  that  are  controversial  and 
have  caused  a  great  deal  of  conflict,  that  those  would  take  some 
type  of  priority.  I  am  not  asking  you  not  to  do  good  science.  That 
is  one  of  the  arguments  I  have  had  with  you  guys  is  that  I  think 
you  ought  to  do  good  science,  but  there  should  be  some  priority  in 
trying  to  resolve  some  of  the  most  contentious  issues. 

Mr.  Rogers.  I  can  understand  how  you  might  feel  that  way 
about  certain  species  from  California,  and  I  am  sure  others  would 
have  their  feelings.  We  have,  and  I  believe  appropriately,  estab- 
lished our  priorities  based  on  the  magnitude  and  immediacy  of  the 
threats  to  the  species  and  thus  their  need  for  protection  under  the 
Act,  not  the  controversy  that  would  be  generated  by  them,  nor  the 
preferences  of  litigants  or  others.  Because,  I  mean,  I  have  this  kind 
of  apocalyptic  vision  with  242  proposed  species  that  we  end  up  with 
242  judges  sitting  around  deciding  which  one  will  be  listed  first.  I 
don't  think  that  would  serve  any  of  us  well,  and  we  are  trying  to 
make  decisions  based  on  biology  and  nothing  else. 

Mr.  PoMBO.  I  can  understand  that.  The  people  involved  are  sec- 
ondary. You  have  got  your  priorities  that  you  have  put  down,  and 
I  can  understand  that  that  is  the  attitude  that  the  agency  takes. 
At  the  same  time,  I  know  that  there  has  been  a  delisting  petition 
that  has  been  filed  on  the  fairy  shrimp  in  California,  and  yet  the 
agency  is  continuing  with  establishing  a  recovery  plan.  They  are 
spending  money  on  that  side  of  it  at  the  same  time  that  if  and 
when  you  ever  get  around  to  priority  number  three,  which  is  look- 
ing at  delisting,  you  may  delist  that  species.  In  the  meantime, 
there  have  been  funds  expended  by  the  agency,  there  has  been  time 
and  effort  expended  by  the  agency  on  a  recovery  plan,  and  count- 
less millions  of  dollars  that  have  been  spent  by  the  private  sector 
as  a  direct  result  of  that  listing.  And  it  is  my  opinion  that  that  very 
well  will  be  delisted  if  you  ever  get  around  to  looking  at  it. 

Mr.  Rogers.  I  can't  speak  to  whether  or  not  it  will  be  delisted, 
but  the  rather  strange  set  of  circumstances  that  you  raise  with  re- 
spect to  developing  recovery  actions  under  the  recovery  part  of  the 
Endangered  Species  Act  without  dealing  with — without  being  able 
to  do  anything  about  it  under  the  listing  activity  is  just  one  of  the 
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things  that  I  think,  it  is  not  an  artifact,  it  is  direct  consequence  of 
the  moratorium  and  the  fact  that  we  were  not  able  to  do  our  job 
for  the  last  year  on  the  listing  program.  So 

Mr.  POMBO.  The  moratorium 

Mr.  Rogers.  It  would  have  been  less  responsive — excuse  me,  less 
responsible  not  to  do  anything  about  recovery  than  it  would  be  to 
have  begun  to  look  at  the  recovery  activity. 

Mr.  POMBO.  Even  if  the  species  is  truly  not  endangered? 

Mr.  Rogers.  We  don't  have  any  information  that  we  have  evalu- 
ated to  allow  us  to  come  to  that  decision  yet. 

Mr.  PoMBO.  No,  that  is — I  guess  that  is  my  point.  Maybe  you 
ought  to  evaluate  the  science  that  is  in  front  of  you  before  you  ex- 
pend more  money  on  that. 

Mr.  Rogers.  We  will  do  that  as  we  reach  it  in  its  appropriate 
priority. 

Mr.  POMBO.  Well,  my  time  has  expired  long  ago.  Mr.  Thornberry 
had  another  question.  Mr.  Thornberry. 

Mr.  Thornberry.  Mr.  Chairman,  as  I  listened  to  Mr. 
Abercrombie's  situation,  as  I  listened  about  the  grizzly  bears  in 
Idaho,  it — I  come  back  to  a  deep  anxiety  about  whether  at  a  Fed- 
eral level  we  are  every  going  to  make  this  thing  work  and  deal 
with  all  of  the  individual  situations.  Senator  Bivins  commented 
earlier  that  perhaps  we  might  decouple,  in  a  way,  and  that  is  have 
the  Federal  Government  list  something  but  leave  it  up  to  the  states 
to  do  something  about  it. 

We  talked  about  the  Swift  fox  situation  earlier.  I  would  like  to 
ask  Senator  Bivins  at  least  in  our  State  can  you  evaluate  the  abil- 
ity and  the  willingness  of  the  State  to  address  these  problems.  Can 
we  handle  it  or  is  this  something  only  the  Federal  Government  can 
do?  And  is  this  a  situation  where  the  people,  at  least  in  our  State, 
are — don't  care  too  much  about  it? 

Mr.  Bivins.  I  think  there  are  two  questions  there.  The  first  one, 
I  think  the  Swift  fox  protection  initiative  demonstrates  clearly  that 
A,  the  State  is  interested,  and  B,  they  can  handle  it.  We  have  biolo- 
gists on  staff  in  Texas  Parks  and  Wildlife  and  they  are  out  there 
on  the  ground  in  far  greater  numbers  than  Federal  employees  in 
the  State.  So  I  think  clearly  they  can  handle  it.  I  think  that  ought 
to  be  a  part  in  a  reauthorized  ESA  that  focuses  more  on  groups  of 
species  and  ecosystems  than  taking  a  rifle  shot  at  each  species. 
And  that  gets  me  to  the  second  part  of  your  question  about  do  peo- 
ple care.  You  know,  we  have  heard  a  lot  of  talk  about  steelhead, 
Atlantic  salmon,  grizzly  bear,  Peregrine  falcons,  but  we  haven't 
heard  talk  about  the  Texas  blind  salamander  or  the  Comell  Springs 
ripple  beetle  or  the  Sacramento  orcutt  grass. 

I  don't  think  these  were  the  species  that  were  in  people's  minds 
when  this  Act  was  originally  passed.  I  think  these  guys  were  doing 
their  job,  but  I  think  the  situation  we  have  gotten  ourselves  into 
is  much — is  analogous  to  the  Delaney  Clause,  which  is  part  of 
the — I  think  it  is  in  the  health  department,  but  the  clause  said  we 
can't — we  will  not  allow  to  add  additives  to  food  products  that  could 
potentially  cause  cancer.  And  at  the  time  that  that  was  put  into 
Federal  law,  we  had  the  technology  to  discover  parts  per  million. 
We  now  have  the  technology  to  discover  parts  per  billion,  and  yet 
the  Delaney  Clause  is  still  law. 
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I  think  a  similar  thing  has  happened  with  endangered  species. 
At  the  time  the  level  of  ecological  science  was  not  nearly  where  it 
is  today.  And  I  think  unless  we  act  and  do  something,  that  we  are 
going  to  be  in  an  analogous  situation  where  we  have  painted  our- 
selves into  a  corner  and  these  guys  are  still  just  doing  their  job. 
So  I  don't  think  that  people  care.  A  lot  of  times  that  care  is  mis- 
guided. If  a  species  is  as  significant  as  the  brown  tree  snake,  it 
needs — we  need  to  pay  attention  to  it,  but  if  it  has  less  signifi- 
cance— if  you  can't  tell  the  difference  between  a  Red  River  shiner 
and  an  Arkansas  River  shiner,  maybe  we  need  to  prioritize  and  di- 
rect these  guys  to  do  that  so  that  they  are  not  creating  these  very 
frustrating  situations. 

Mr.  Thornberry.  I  think  that  goes  back  to  your  point,  Mr. 
Chairman.  Thank  you. 

Mr.  POMBO.  Thank  you.  Mr.  Rogers,  I  had  one  final  question.  It 
is  a  question  that  the  Chairman  had  wanted  to  ask. 

According  to  the  Idaho  Statesman,  and  I  have  a  copy  of  the  arti- 
cle here  that  ran  Monday,  June  24. 

[The  information  may  be  found  at  end  of  hearing.] 

Mr.  PoMBO.  An  environmental  group  called  the  Biodiversity 
Legal  Foundation  is  suing  the  Fish  and  Wildlife  Service  over  its  re- 
cent change  in  how  species  are  designated  as  candidate  species. 
The  new  policy  reduced  the  pending  candidate  list  by  magic  from 
almost  4000  down  to  260.  This  group  claims  that  this  is  part  of  the 
Administration's  effort  to  make  the  ESA  more  politically  palatable. 
It  is  possible  that  the  Administration  is  currently  considering  the 
political  implications  of  how  the  ESA  is  used  and  that  this  suit 
may  result  in  the  reversal  of  your  candidate  species  policy  some- 
time later  in  the  year. 

How  would  you  respond  to  that? 

Mr.  Rogers.  First,  I  would  respond  by  saying  that  the  new  can- 
didate policy  recognized  the  application  of  good  biology  and  sound 
science  to  the  candidate  list.  Second,  I  would  say  that  there  may 
be  somebody  somewhere  who  is  worrying  about  the  political  impli- 
cations of  implementing  the  Endangered  Species  Act,  but  the  Fish 
and  Wildlife  Service  is  looking  at  the  biological  implications  of  im- 
plementing it. 

And  in  terms  of  the  specifics,  in  terms  of  that  lawsuit,  we  dis- 
agree very  firmly  with  the  assertions  that  have  been  made  by  the 
Biodiversity  Legal  Foundation  and  will  carry  that  as  far  as  it  needs 
to  go  to  make  our  point. 

And  I  just  want  one  point  that  is  off  of  your  question.  I  want  to 
clear  up  the  record.  The  brown  tree  snake,  the  only  way  it  is  relat- 
ed to  the  Endangered  Species  Act  is  that  it  is  a  cause  of  the 
endangerment  of  a  number  of  species.  We — the  National  Biological 
Service  and  others — are  currently  looking  at  ways  to  eradicate  the 
brown  tree  snake,  not  create  more. 

Mr.  POMBO.  I  realize  that  earlier  someone  had  mentioned  some- 
thing about  the  brown  tree  snake  being  on  the  endangered  list,  and 
of  course  it  is  not.  It  has  taken  over  the  island  of  Guam,  or  the  is- 
lands, and  is  causing  havoc  in  that  area.  And  I  think  that  all  of 
us  on  the  Committee  would  probably  be  in  full  support  of  reversing 
that  trend  because  of  the  havoc  that  it  is  causing  down  there. 
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I  would  like  to  thank  the  panel  for  your  answering  the  questions, 
for  your  testimony.  I  realize  that  we  kept  you  a  long  time,  but  if 
you  do  not  have  another  meeting  that  you  have  to  run  off  to,  I 
would  appreciate  it  if  someone  from  the  Service  would  stay  so  that 
we  could  ask  questions  that  may  come  up  in  the  next  panel.  So  I 
would  appreciate  that.  Thank  you. 

I  would  like  to  call  up  the  next  panel:  Mr.  Steve  Paulson,  Mr. 
Eric  Glitzenstein,  Mr.  Robin  Rivett  and  Mr.  Dennis  Hollingsworth. 
Thank  you  very  much.  I  appreciate  you  waiting. 

Mr.  Paulson,  if  you  are  prepared,  you  may  begin.  Thank  you. 

Mr.  Paulson.  Thank  you  for  having  me.  Good  morning,  my  name 
is  Steve  Paulson.  I  am  an  environmental  consultant  with  a  com- 
pany called  SWCA  that  does  work  around  the  West  with  endan- 
gered species. 

Mr.  POMBO.  Just  pull  it  close  to  you. 

Mr.  Paulson.  OK.  Good  morning  again.  My  name  is  Steve 
Paulson.  I  am  an  environmental  consultant  and  we  deal  with  en- 
dangered species  issues  all  over  the  West.  Thank  you  very  much. 
I  am  here  today  representing  the  National  Association  of  Home 
Builders  and  some  of  their  opinions.  I  am  here  representing  them 
for  two  reasons. 

Can  you  hear  me  now? 

Mr.  POMBO.  Just  switch  his  mike  and  we  can  start  his  time  over 
again. 

STATEMENT  OF  STEVE  PAULSON,  NATIONAL  ASSOCLVTION  OF 

HOME  BUILDERS 

Mr.  Paulson.  Hi  again.  My  name  is  Steve  Paulson.  Good  morn- 
ing. I  am  an  environmental  consultant  with  an  environmental  con- 
sulting firm  called  SWCA.  We  do  endangered  species  work  all  over 
the  West  and  in  Texas.  I  live  in  Austin,  Texas.  I  am  here  today 
representing  the  National  Association  of  Home  Builders.  I  am  here 
for  a  couple  of  reasons.  First,  I  have  an  extensive  knowledge  and 
hands-on  experience  with  endangered  species  issues.  I  have  done 
many  habitat  conservation  plans,  et  cetera.  Secondly,  I  have  been 
working  for  the  last  couple  of  years  with  a  working  group  for  the 
National  Association  dealing  with  the  Endangered  Species  Act  and 
trying  to  come  up  with  good,  solid,  consistent  recommendations  re- 
garding the  reauthorization  of  the  Endangered  Species  Act. 

I  want  to  say  first  that  I  believe  that  the  listing  process  which 
we  are  here  to  discuss  today  is  the  vulnerable  underbelly  of  the  En- 
dangered Species  Act,  and  currently  controversial  decisions  regard- 
ing listings  taint  many  of  these  decisions.  Until  Congress  and  Fish 
and  Wildlife  Service  can  design  a  listing  process  that  is  based  on 
sound  and  reliable  scientific  information  with  consistent,  carefully 
established  guidelines,  the  entire  Act  will  be  vulnerable  to  attack 
from  all  sides.  It  will  continue  to  be  controversial. 

The  listing  of  the  Golden-cheeked  warbler  in  Central  Texas  is  a 
bird  that — a  migratory  bird  that  nests  in  Central  Texas  in  the 
springtime,  illustrates  some  of  the  flaws  of  the  process.  It  was  list- 
ed in  1990.  I  want  to  point  out  the  Act's  language  is  insufficient 
to  guide  Fish  and  Wildlife  Service  in  their  listing.  Accordingly,  the 
Agency  routinely  renders  questionable  listing  decisions  with  little 
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basis  in  science.  The  listing  process  also  does  not  provide  adequate 
public  notice  of  participation  opportunities. 

Now  I  will  go  through  the  problem  with  the  Golden-cheeked  war- 
bler. Basically  what  happened,  in  1990  through  Section  6  money 
Fish  and  Wildlife  had  funded  Parks  and  Wildlife  to  do  a  study.  A 
researcher  for  Texas  Parks  and  Wildlife  named  Rex  Wahl  and  var- 
ious associates  were  doing  the  study.  That  study  was  not  released 
to  the  public  until  the  listing  process  was  actually  completed  and 
they  had  actually  listed  the  species.  Also  the  Wahl  report  was 
based  on  information  stating  that  fragmentation  and  habitat  loss 
was  the  number  one  cause  for  endangerment  of  the  species. 

They  did  not  contact  or  if  they  did  they  spent  about  ten  minutes 
with  what  is  the  renowned  expert  on  the  Golden-cheeked  warbler, 
a  Mr.  Warren  Pulich,  who  spent  about  30  years  dealing  with  the 
warbler.  Basically  the  warbler  was  his  life.  Dr.  Pulich  wrote  a  let- 
ter to  Fish  and  Wildlife  Service  during  the  review  of  some  of  the 
comments  that  came  on  later  after  the  species  was  listed,  and  basi- 
cally called  into  question  some  of  those  assumptions  used  by  Wahl. 
He  said  that  unless  you  ground  truth  or  go  out  in  the  field  and  test 
these  assumptions,  these  are  just  assumptions. 

Unbeknownst  to  a  lot  of  people.  Fish  and  Wildlife  had  commis- 
sioned a  study  by  Dr.  Robert  Benson.  Dr.  Benson  was  an  A&M, 
Texas  A&M  professor.  He  went  out  and  looked  at  the  assumptions 
by  Wahl  and  went  to  ground  truth  them.  His  data  ran  counter  to 
the  Wahl  report  and  basically  undermined  a  lot  of  the  assumptions 
and  opinions  used  by  Wahl  and  by  Fish  and  Wildlife  in  listing  the 
species.  This  report,  however,  did  not  see  the  light  of  day  and  to 
this  day  it  is  still  in  draft  form  and  not  used  by  Fish  and  Wildlife 
in  any  of  its  determinations. 

The  listing  of  the  warbler  also  exemplifies  also  how  the  public, 
especially  landowners,  are  excluded  from  the  decisionmaking  proc- 
ess. The  Wahl  study  used  by  Fish  and  Wildlife  to  justify  the  listing, 
as  I  pointed  out  earlier,  was  not  available  to  the  general  public 
prior  either  to  the  emergency  or  the  proposed  rule,  despite  the  fact 
that  the  study  was  funded  by  Section  6  money,  which  came  from 
Fish  and  Wildlife  Service.  However,  several  members  of  the  Bio- 
logical Advisory  Team  for  the  Balcones  Canyonlands  Conservation 
Plan,  including  representatives  of  environmental  organizations, 
had  the  opportunity  to  read  the  report. 

Although  I  have  focused  on  the  example  of  the  Golden-cheeked 
warbler,  there  are  many  more  illustrations  of  the  problems  of  the 
listing  process.  In  Austin  alone  we  face  the  specious  list  in  the  Bar- 
ton Springs  salamander  and  the  procedurally  defective  and  scientif- 
ically deficient  listing  of  the  karst  vertebrates,  which  are  cave- 
dwelling,  troglodytic  species. 

Congress  must  ensure  that  the  Act's  significant  protections  are 
extending  only  to  those  species  which  are  truly  in  danger  of  extinc- 
tion. There  are  several  means  of  accomplishing  that  goal.  I  have 
three  recommendations.  First,  Congress  should  direct  Fish  and 
Wildlife  to  establish  specific  criteria  for  listing  species  which  con- 
tains consistently  applied  guidelines.  The  first  step  in  this  process 
should  be  to  develop  a  more  specific  and  useful  definition  of  endan- 
gered species.  As  currently  written,  an  endangered  species  can  be 
anything.  They  described  the  five  things,  the  threats  and  the  pre- 
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dation  and  things  like  that,  that  could  cause  them  to  list  it.  These 
definitions  are  so  vague  that  virtually  any  species  in  decline  could 
be  considered  endangered. 

Second,  Congress  should  improve  the  scientific  data  upon  which 
the  listing  decisions  are  made.  Petitioners  should  bear  the  burden 
of  proving  that  the  species  is  endangered  or  threatened.  Congress 
should  require  a  listing  petition  that  contains  substantial  scientific 
or  commercial  data,  and  further  the  Act  should  define  specific 
standards  and  requirement  for  what  constitutes  substantial  infor- 
mation. And  that  includes  field  testing. 

Finally,  Congress  should  open  the  listing  process  up  to  the  public 
review  and  participation.  The  general  public  does  not  read  the 
Federal  Register,  and  if  you  want  to  get  peer  review,  you  include 
the  public  in  the  process.  You  include  them  up  front  and  you  in- 
clude them  at  all  three  phases,  the  candidate  phase,  the  listing 
process  phase  and  then  finally  after  it  is  listed  if  there  is  any  new 
information,  that  information  should  be  made  available  to  the  pub- 
lic. 

I  am  having  difficulty  in  my  work  trying  to  understand  why  the 
Fish  and  Wildlife  Service  can  make  a  lot  of  information  available 
to  various  environmental  groups  and  that  the  impacted  parties  are 
excluded  from  a  lot  of  this  information  even  through  decisions 
under  Freedom  of  Information  Act. 

I  thank  you  and  I  will  yield  the  rest  of  my  time. 

[Statement  of  Steve  Paulson  may  be  found  at  end  of  hearing.] 

Mr.  POMBO.  Thank  you.  Mr.  Glitzenstein. 

STATEMENT  OF  ERIC  GLITZENSTEIN,  FUND  FOR  ANIMALS 

Mr.  Glitzenstein.  Thank  you,  Mr.  Chairman.  I  have  been  asked 
to  testify  about  a  lawsuit  that  I  brought  on  behalf  of  some  organi- 
zations. I  am — for  the  record,  my  name  is  Eric  Glitzenstein.  I  am 
an  attorney  in  Washington.  I  have  my  own  firm,  but  I  have  rep- 
resented environmental  organizations.  And  we  brought  a  lawsuit  a 
number  of  years  ago  and  settled  it  with  the  Bush  Administration. 
And  the  purpose  of  that  case  was  to  expedite  decisions  on  various 
species  considered  to  be  candidates  for  protection  under  the  Endan- 
gered Species  Act.  And  one  of  the  things  I  just  want  to  stress — I 
go  into  fair  detail  in  my  written  testimony  about  exactly  what  the 
agreement  was  about  and  what  it  was  attempted  to  accomplish,  but 
if  we  can  strive  for  a  point  of  consensus  here,  I  think  one  point 
might  be  that  prompt  decisions  based  on  good  science  are  in 
everybody's  interests. 

And,  Representative  Chenoweth,  you  brought  up  the  question  as 
to  how  could  it  be  that  we  have  to  spend  all  this  money  on  these 
species  and  they  are  still  not  doing  better  than  they  were  before. 
And  I  think  one  of  the  objective  reasons  everybody  would  agree  on 
is  that  for  a  lot  of  these  species  it  takes  so  long  to  get  to  the  point 
of  actually  doing  something  about  them  that  they  are  in  such  des- 
perate straits  that  you  really  have  very  limited  regulatory  flexibil- 
ity by  the  time  the  species  is  dealt  with,  either  by  the  Federal  Gov- 
ernment or  a  habitat  conservation  plan. 

So  I  would  hope  that  we  could  get  a  consensus  that  looking  at 
a  species  early  enough  to  look  at  warning  signs,  if  we  don't  do 
something  about  the  plight  of  that  species,  then  it  is  going  to  have 
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a  problem  with  habitat  destruction,  whatever  it  might  be,  so  that 
the  agencies  and  the  private  parties  affected  can  in  fact  have  more 
options  to  work  out  how  you  can  deal  with  that  before  you  need 
Federal  listing  and  all  of  these  problems  that  go  along  with  Federal 
listing  and  some  of  the  perceptions,  as  well  as  problems,  come  into 
play. 

On  the  other  side  of  the  coin,  if  in  fact  the  species  doesn't  ulti- 
mately require  listing,  it  is  also  very  useful  for  people  in  your  dis- 
tricts and  around  the  country  to  know  about  that  earlier  rather 
than  later.  And  I  think  the  fear  and  the  anxiety  that  people  have 
talked  about  is  the  fear  and  anxiety  of  having  these  species  sit 
around  as  candidates  for  years  if  not  decades.  And  I  think  a  lot  of 
the  time  that  anxiety  builds  up  over  the  course  of  time  when  we 
don't  have  decisions. 

And  so  in  that  sense  what  I  would  hope  is  that  everybody  on  all 
sides  of  this  debate  would  look  at  whether  or  not  actions  which 
delay  the  process,  however  that  process  turns  out,  whether  it  leads 
to  listing  or  it  leads  to  a  decision  not  to  list,  i.e.,  that  the  species 
can  be  handled  in  another  way  through  a  habitat  conservation 
plan,  State  action,  whatever  it  might  be,  that  delay  in  a  lot  of  re- 
spects exacerbates  everybody's  concerns,  because  it  simply  means 
that  when  we  get  to  the  point  where  a  decision  is  necessary,  the 
options  are  that  much  more  limited.  And  that  is  one  of  the  reasons, 
I  think,  if  you  look  at  a  lot  of  those  cases,  why  so  much  money  had 
to  be  spent.  Those  species  were  really  in  pretty  desperate  straits 
by  the  time  we  got  to  list. 

Now  having  said  that,  let  me  also  make  the  point  that  there  is 
more  than  one  way  to  impose  a  moratorium  on  a  Federal  agency. 
Obviously  you  could  do  it  by  saying  through  legislation  "thou  shalt 
not  make  any  decisions  on  endangered  species."  I  think  that  the 
adverse  consequences  of  doing  that  are  fairly  apparent  at  this 
point.  It  really  delayed  actions  on  those  species  affected  by  the 
moratorium. 

There  is  another  way  to  impose  a  moratorium,  and  the  other  way 
is  to  get  the  Federal  agency — we  have  used  the  word  "terrified," 
and  I  won't  purport  to  speak  about  whether  or  not  there  are  indi- 
viduals around  the  country  who  fall  in  that  category — but  a  lot  of 
these  Federal  agency  people  are  terrified  by  what  Congress  may  do 
on  the  Endangered  Species  Act.  And  I  find  it  rather  shocking  to  sit 
here  and  listen  to  Mr.  Rogers,  for  example,  say  that  politics  have 
played  no  role  in  the  listing  process.  I  think  any  of  us  who  look  at 
these  species  from  any  vantage  point  would  have  to  agree  that  poli- 
tics is  playing  an  enormous  if  not  the  overriding  factor  in  the  list- 
ing process. 

Attached  to  my  testimony  is  one  rather  extraordinary  document, 
Attachment  3,  which  was  prepared  about  a  species  called  The  Alex- 
ander Archipelago  wolf,  which  is  a  subspecies  of  wolf  that  exists  in 
the  Tongass  National  Forest  in  Alaska.  And  it  reflects  a  briefing 
that  was  held  among  Fish  and  Wildlife  Service  biologists.  And  if 
you  look  at  it,  it  has  got  the  pros  for  listing  the  species  and  the 
cons  for  listing  the  species.  Now  the  pros  are  that  it  would  be  "con- 
sistent with  our  analysis  of  the  five  factors  in  the  listing  regula- 
tions." In  other  words,  it  would  be  required  by  the  law.  The  con  is 
that  it  would  be  "least  controversial  with  the  agencies,  industry 
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and  the  Alaskan  delegation  to  Congress"  if  we  didn't  list  the  spe- 
cies. Now  they  went  on  and  decided  not  to  list  the  species.  And  I 
am  not  going  to  sit  here  and  argue  about  whether  or  not  that  was 
a  scientifically  based  decision  or  not,  but,  you  know,  this  is  one  of 
those  rare  documents.  You  know  these  things  are  going  on  all  the 
time.  This  is  one  of  the  rare  documents  which  shows  beyond  any 
question  that  political  factors  have  become  enormously  important 
in  all  of  these  decisions. 

Now  I  personally  believe  that  they  shouldn't  play  a  role,  but  let 
us  not  sit  up  here  and  pretend  that  we  have  got  this  biological 
analysis  going  on  which  is  dictating  the  outcome  of  these  decisions. 
Politics,  for  better  or  for  worse,  has  become  an  enormous  influence 
on  the  process. 

Now  we  talked  a  moment  ago — Mr.  Rogers  addressed  the  elimi- 
nation of  the  4000,  what  are  called,  "candidate  two  species."  Again, 
if  you  look  at  what  category  two  are  supposed  to  do,  those  were 
supposed  to  be  the  warning  signs.  It  was  never  supposed  to  be  a 
situation  where  all  4000  of  those  would  make  their  way  onto  the 
Endangered  Species  List.  And  biologists,  and  I  think  even  some 
people  on  the  other  side  of  the  fence  on  these  issues,  said  yes,  it 
is  good  for  us  to  know  about  those  category  two  species.  Those  are 
the  ones  which  we  might  catch  before  we  need  to  get  into  a  Federal 
listing  process.  But  the  agency's  response  was  not  to  say  "let  us 
continue  to  monitor  those  species  and  figure  out  how  we  can  reduce 
the  anxiety  about  them."  Its  response  literally  was  to  sweep  4000 
species  under  the  bureaucratic  rug,  which  it  did  with  the  stroke  of 
a  pen,  saying  we  will  no  longer  monitor  category  two  species.  And 
now  we  hear  biologists  in  the  Fish  and  Wildlife  Service  time  and 
again  say,  "well,  previously  we  had  a  way  of  dealing  with  those 
problems  before  they  got  to  be  extreme,  now  we  don't  anjrmore,  we 
will  just  have  to  wait  until  somebody  files  a  listing  petition." 

My  plea  is  let  us  apply  good  science,  but  let  us  also  look  at  the 
reality  of  what  the  political  football  is  doing  to  this  process  at  the 
same  time. 

Thank  you. 

[Statement  of  Eric  Glitzenstein  may  be  found  at  end  of  hearing.] 

Mr.  POMBO.  Thank  you.  Mr.  Rivett. 

STATEMENT  OF  ROBIN  RIVETT,  PACIFIC  LEGAL  FOUNDATION 

Mr.  Rivett.  Thank  you,  Mr.  Chairman.  On  behalf  of  the  Pacific 
Legal  Foundation  and  the  Fairy  Shrimp  Study  Group,  I  appreciate 
the  opportunity  to  present  this  testimony  today.  I  am  Rob  Rivett. 
I  am  the  Director  of  the  Environmental  Law  section  of  Pacific 
Legal  Foundation,  and  I  have  worked  for  the  last  year  and  a  half 
or  so  with  the  Fairy  Shrimp  Study  Group  as  an  advisor.  And  I  am 
grateful  that  you  asked  us  here  today  to  talk  about  our  experiences 
as  part  of  that  group  and  with  the  administration  of  Endangered 
Species  Act,  especially  with  the  listing  and  the  delisting  process  it- 
self. 

The  Fairy  Shrimp  Study  Group  is  an  organization  of  California 
businesses,  statewide  associations  and  individual  businesses  who 
are  organized  to  reevaluate  the  endangered  status  of  four  listed 
species  of  California  vernal  pool  shrimp.  The  group  formed  at  the 
end  of  1994  in  response  to  the  United  States  Fish  and  Wildlife 
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Service's  listing  of  three  species  of  fairy  shrimp  and  one  species  of 
tadpole  shrimp  as  endangered  or  threatened.  Our  group  suspected, 
as  did  many  members  of  the  scientific  community,  that  at  the  time 
of  listing  at  least  two  of  these  four  species  were  not  endangered. 
And  our  principal  task  was  to  gather  more  information,  and  if  our 
suspicions  were  correct,  share  the  information  with  the  Fish  and 
Wildlife  Service,  and  if  needed,  initiate  delisting  petition. 

As  a  result  of  the  effort,  the  Fairy  Shrimp  Study  Group  did  file 
a  delisting  petition  on  February  29  of  this  year.  It  has  not  been 
acted  upon.  The  group  reached  a  number  of  conclusions  as  a  result 
of  its  efforts.  First  and  foremost  is  that  Fish  and  Wildlife  Service 
has  really  turned  the  Act  into  a  mechanism  to  control  land  use  ac- 
tivities rather  than  to  protect  sensitive  species.  The  1994  listing  of 
fairy  shrimp  is  a  prime  example. 

Fairy  shrimp  are  very  small,  freshwater  crustaceans  that  have 
relatively  short  life  cycles.  They  live  in  California's  vernal  pools 
and  many  other  annual  mud  puddles  that  appear  after  rain.  The 
pools  form  in  permeable  soil  areas  and  dry  up  after  the  rainy  sea- 
son. Fairy  shrimp  eggs  by  the  thousands  can  be  found  in  dried  soils 
in  one  vernal  pool.  Up  to  800,000  have  been  found  in  one  pool. 
They  will  spring  to  life  after  it  rains.  Fairy  shrimp  are  found  by 
the  millions  and  millions  in  the  Central  Valley  of  California,  where 
we  have  approximately  one  million  acres  of  suitable  habitat. 

Since  the  1994  listing  of  the  shrimp,  enormous  economic  impacts 
have  resulted,  none  of  which  should  have  happened.  Here  is  what 
we  found  out.  The  listing  resulted  even  though  there  was  a  com- 
plete absence,  and  I  say  a  complete  absence,  of  credible  scientific 
support,  and  there  was  no  independent  objective  peer  review  of 
data  underlying  the  scientific  conclusions  and  studies.  Had  there 
been,  the  fact  that  there  was  no  credible  scientific  data  would  have 
been  pointed  out. 

Let  me  explain.  There  were  two  primary  studies  that  were  relied 
upon  by  the  Service.  One  was  in  1978,  an  unpublished,  non-re- 
viewed paper  which  estimated  that  90  percent  of  the  vernal  pools 
in  California  had  been  lost  and  that  two  to  three  percent  of  the 
pools  were  being  lost  per  year,  when  in  actuality  the  historical  loss 
is  closer  to  50  percent  with  current  activities  having  virtually  no 
impact  on  the  total  remaining  vernal  pool  acreage.  We  still  have  a 
million  acres  of  remaining  vernal  pool  and  fairy  shrimp  habitat. 

The  second  study,  which  was  cited  some  41  times  in  the  final 
rule,  was  a  study  of  a  utility  pipeline  right  of  way,  and  it  was  de- 
scribed by  its  authors  as  a  random  200-mile  transect  in  California. 
The  authors  wrote  that  this  study  demonstrated  that  two  of  the 
fairy  shrimp  were  found  in  only  ten  out  of  200  miles,  or  five  per- 
cent, and  that  this  demonstrated  the  need  for  the  listing  of  these 
species. 

Upon  more  careful  review  it  showed  that  one  of  these  species  was 
found  in  35  percent  of  the  sites  and  the  other  was  found  in  actually 
43  percent  of  the  sites.  The  problem  was  when  we  plotted  the  pipe- 
line we  found  the  survey  missed  most  of  the  significant  habitat.  In 
fact,  the  pipeline  study  was  clearly  irrelevant  as  a  scientific  tool. 
I  point  you  to  the  attachment  that  we  have  to  our  testimony,  which 
shows  where  the  pipeline  went  and  shows  where  the  vernal  pool 
habitat  is.  They  are  totally  inconsistent. 
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Now,  this  brings  us  to  the  next  problem.  Fish  and  WildUfe  Serv- 
ice failed  to  use  independent  objective  peer  review  of  these  studies. 
They  argue  that  the  comments  of  fairy  shrimp  proponents,  some  of 
their  own  employees,  were  adequate  peer  review,  but  none  of  these 
people  evaluated  the  above  studies'  methodologies  or  their  data  for 
scientific  and  statistical  validity,  none  of  them.  When  the  Fairy 
Shrimp  Study  Group  pointed  this  out  and  other  data,  the  other 
data  was  basically  ignored.  We  had  our  own  experts  that  provided 
testimony,  principally  biologist  Paul  Sugnet.  It  was  ignored  when 
it  came  to  the  listing  of  these  species.  Interestingly  enough,  we 
were  told  that  Sugnet  overestimated  populations.  We  were  never 
told  why  or  how  there  was  an  overestimation.  And  in  fact,  one  of 
Mr.  Sugnet's  studies  was  used  to  determine  that  a  fifth  species  of 
fairy  shrimp  should  not  be  listed. 

When  the  Fairy  Shrimp  Study  Group  sought  to  spend  its  own  re- 
sources to  do  further  surveys  to  show  that  there  were  additional 
fairy  shrimp  populations,  that  they  were  vast  and  that  they  were 
unthreatened.  Fish  and  Wildlife  Service  was  totally  uninterested. 
They  were  uninterested  in  doing  any  further  survey  work.  We  were 
consistently  met  with  objections,  with  impossible  conditions  and 
stonewalling.  After  trying  to  work  with  the  local  Fish  and  Wildlife 
Service  to  gather  more  data  with  no  success,  we  presented  our  in- 
formation to  the  Secretary  of  Interior's  Office,  pointing  out  all  the 
problems.  And  we  were  told  we  will  get  back  to  you.  We  were  told 
there  can  be  some  corrections  made  here.  We  spent  significant  time 
and  lots  of  effort  traveling  to  Washington,  going  to  Portland,  deal- 
ing with  the  folks  in  Sacramento.  We  provided  lots  of  pertinent  in- 
formation and  the  results  were  always  the  same,  nothing.  We  never 
even  received  answers  from  these  folks  as  to  why  they  would  do 
nothing  for  us. 

We  were  extremely  frustrated  and  we  still  are  extremely  frus- 
trated. Accordingly,  we  offer  a  few  recommendations  with  regard  to 
the  delisting  and  listing  process.  I  think  you  have  heard  this  to  a 
certain  degree  already  from  other  members  of  the  panel. 

The  species  listings  must  be  based  on  a  lot  better  scientific  evi- 
dence. Evidence  must  be  scientifically  valid,  which  means  it  must 
be  independently  peer  reviewed  and  statistically  significant.  Per- 
haps Congress  should  take  a  hands-on  role  in  assuring  independent 
peer  review.  A  minimum  level  of  field  studies  and  surveys  should 
be  conducted  prior  to  listing  and  scientifically  valid  public  input 
must  be  considered.  If  public  input  is  not  considered  scientifically 
valid,  the  basis  for  this  determination  must  be  fully  and  openly  ex- 
plained. Additionally,  all  administrative  records  of  the  listing  proc- 
ess must  be  open  to  public  review  and  comment  to  ensure  above 
board  decisionmaking.  In  this  way  there  would  be  fewer  chances 
for  biased,  unsupportable  listing  and  delisting  decisions  based  on 
little  meaningful  evidence. 

With  regard  to  species  delisting,  the  Fish  and  Wildlife  Service 
places  this  activity  in  a  very  low  priority  position,  the  lowest.  Quite 
frankly,  such  prioritization  demonstrates  to  us  that  the  Service 
continues  to  be  committed  first  and  foremost  to  controlling  land 
use.  The  Service  seems  to  have  little  interest  in  demonstrating  that 
under  the  current  ESA  when  mistakes  are  made,  they  can  and 
should  be  corrected.  This  attitude  needs  to  be  changed.  We  would 
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recommend  that  the  best  way  to  ensure  such  a  commitment  to  fair, 
even-handed  processing  of  delisting  as  well  as  listing  petitions  is  to 
allocate  separate  appropriations  for  listing  activities  and  separate 
adequate  appropriations  for  delisting  activities.  Moreover,  delisting 
criteria  and  standards  should  be  the  same  as  for  listmg.  Simply 
put,  there  should  not  be  a  higher  standard  for  delisting  than  for 
listing.  Either  a  species  is  in  need  of  protection  or  it  is  not.  Thank 
you. 

[Statement  of  Robin  Rivett  may  be  found  at  end  of  hearing.] 

Mr.  POMBO.  Thank  you.  Mr.  Hollingsworth. 

STATEMENT  OF  DENNIS  HOLLINGSWORTH,  RIVERSIDE 
COUNTY  FARM  BUREAU 

Mr.  Hollingsworth.  Thank  you,  Mr.  Chairman,  for  the  oppor- 
tunity to  speak  today.  I  am  representing  Riverside  County  Farm 
Bureau  as  their  Director  of  Natural  Resources.  We  represent  the 
interests  of  over  1700  member  families,  and  we  are  affiliated  with 
the  California  Farm  Bureau  Federation  and  the  American  Farm 
Bureau  Federation.  Together  we  represent  the  interests  of  over  4 
million  of  the  nation's  farmers,  ranchers  and  rural  communities.  I 
am  going  to  tell  you  about  some  of  our  experiences  over  the  last 
four  years  in  the  preparation  and  submission  of  a  petition  to  delist 
a  species  that  has  never  been  in  any  danger  of  extinction. 

As  you  know,  the  endangered  listing  of  the  Stephens'  kangaroo 
rat  caused  severe  problems  in  our  county.  Since  its  listing  in  1988, 
many  of  our  farm  families  have  suffered  economic  loss,  restrictions 
on  the  use  of  their  properties  and  diminution  in  the  value  of  their 
land.  You  know  about  the  terrible  injustice  that  was  done  to  the 
Domenigoni  family  and  the  devastation  of  29  homes  caused  by  a 
wildfire  exacerbated  by  Stephens'  kangaroo  rat  restrictions. 

A  few  years  ago,  the  Farm  Bureau's  Board  of  Directors  began  to 
wonder  how  a  species  that  was  supposed  to  be  so  rare  kept  popping 
up  all  over  the  place.  It  seemed  anywhere  an  economic  activity  or 
new  land  use  was  about  to  occur,  kangaroo  rats  would  be  found, 
surveys  would  have  to  be  performed  and  expensive  fees  paid.  In 
March  of  1992,  I  was  hired  by  the  Farm  Bureau  to  investigate  the 
status  of  the  k-rat.  Based  on  this  research,  I  began  preparing  a 
delisting  petition.  The  first  thing  that  we  needed  was  information 
about  the  k-rat,  so  we  asked  the  local  Fish  and  Wildlife  Service  for 
their  k-rat  files.  The  result  was  a  handful  of  reports  and  documents 
handed  over  reluctantly  and  sporadically. 

We  found  that  in  order  for  our  friendly  request  to  be  taken  seri- 
ously, we  had  to  file  a  Freedom  of  Information  Act  request.  That 
request  was  received  at  the  regional  office  in  Portland  on  August 
13,  1992,  and  they  indicated  they  would  quickly  reply.  After 
months  of  waiting  and  despite  statutory  requirements  in  FOIA  re- 
quiring strict  response  deadlines,  we  finally  received  the  last  of  the 
materials  on  May  13,  1993,  nine  months  after  the  Service  had  re- 
ceived our  request  and  well  past  the  deadlines.  However,  we  were 
not  finished  battling  the  Service  over  what  we  should  be  allowed 
to  see  in  the  k-rat  reports. 

The  Service  wanted  to  heavily  censor  all  of  the  reports  that  indi- 
cated the  presence  of  the  species.  The  first  reports  we  received  from 
the  Service  were  useless  in  developing  a  picture  of  the  status  of  the 
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species  for  a  delisting  petition.  We  were  finally  able  to  get  the 
Service  to  only  censor  the  exact  locations  of  the  populations  and  in- 
formation about  who  the  private  landowners  were  that  had  k-rats 
on  their  land.  However,  these  reports  were  still  heavily  censored. 
And  this  is  an  example  of  what  we  eventually  received. 

Interestingly,  the  Service  was  extremely  concerned  about  protect- 
ing the  privacy  of  landowners  when  it  came  to  letting  us  know  if 
endangered  species  were  on  their  land,  yet  most  landowners  are 
unaware  that  each  and  every  time  there  is  a  survey  performed  on 
their  land  for  an  endangered  species  by  a  private  biologist  holding 
a  Section  10  permit,  a  copy  of  the  survey  automatically  goes  to  the 
local  office  of  the  Service. 

Another  stated  reason  for  not  releasing  the  exact  locations  of  the 
k-rats  was  that  their  disclosure  might  endanger  the  safety  of  the 
populations.  In  other  words,  that  we  might  go  out  and  destroy  k- 
rats  if  we  learned  their  locations.  This  points  out  the  inherent 
problem  with  the  ESA  itself,  and  it  shows  that  the  Service  is  well 
aware  of  that  problem.  By  so  zealously  protecting  the  locations  of 
endangered  species,  the  Service  admits  that  the  Act  has  created 
powerful  disincentives  to  conserve  species.  This  is  the  unfortunate 
adversarial  situation  landowners  and  America's  wildlife  have  been 
placed  in  by  this  ill  conceived  law. 

I  could  spend  several  hours  just  telling  you  some  of  the  interest- 
ing and  shocking  things  we  learned  through  this  process,  but  let 
me  describe  only  a  few,  and  that  is  that  our  investigation  revealed 
that  the  Stephens'  kangaroo  rat  has  never  been  in  any  danger  of 
extinction,  that  the  Service's  assumptions  about  the  species'  range, 
habitat,  population,  size,  et  cetera  were  all  substantially  underesti- 
mated and  likewise  their  analyses  of  the  threats  to  the  species 
were  grossly  overestimated  and  purposely  exaggerated.  In  fact,  I 
think  that  Stephens'  kangaroo  rats  are  about  as  endangered  as  at- 
torneys are,  inside  the  beltway. 

I  have  included  a  copy  of  our  petition  with  my  testimony  for  your 
review  if  you  would  like. 

Another  shocking  example  is  the  method  by  which  the  species 
was  determined  to  be  endangered  rather  than  threatened.  One  sin- 
gle page  document  was  all  that  we  could  find  that  provided  any 
clue  as  to  whether  the  Service  determined  to  list  the  k-rat  as  en- 
dangered— as  to  how  the  Service  determined  this  rather  than 
threatened.  It  is  a  record  of  a  phone  conversation  between  the  biol- 
ogist in  the  local  office  who  was  preparing  the  listing  package  and 
Ron  Nowak  in  the  Office  of  Endangered  Species.  The  record  says, 
"Ron  called  and  asked  some  questions  about  the  kangaroo  rat  pack- 
age. He  said  that  in  general  I  had  presented  a  good  case.  He  want- 
ed the  acreage  figures  clarified  and  some  place  names  clarified  as 
well.  He  wanted  to  know  how  much  habitat  is  left.  I,  as  best  as  I 
could,  came  up  with  some  acreages.  We  then  discussed  whether 
threatened  or  endangered  status  would  be  more  appropriate.  We 
decided  upon  endangered." 

In  an  entire  record  of  over  20,000  pages  and  hundreds  of  surveys, 
reports,  meeting  records,  agendas,  documents  of  all  types,  this  is 
the  only  evidence  we  could  find  of  any  analysis  as  to  why  the  spe- 
cies should  be  listed  under  the  more  onerous  status  of  endangered 
rather  than  threatened. 
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After  this  research,  the  Riverside  County  Farm  Bureau  submit- 
ted its  delisting  petition  in  April  of  1995.  Let  me  quickly  recount 
to  you  what  has  happened,  or  probably  more  appropriately  what 
has  not  happened  since  then.  In  March  1995,  you  remember,  Sec- 
retary Babbitt  announced  his  ten-point  reform  initiatives.  Included 
are  aspects  for  scientific  peer  review  and  a  commitment  to  greater 
responsiveness  by  the  agency. 

On  April  26  we  submitted  our  petition,  and  on  May  12  I  hand 
delivered  a  foot-high  packet  of  documents,  that  were  largely  ob- 
tained from  the  Service,  to  the  Carlsbad  office  of  the  Service.  On 
August  1  we  inquired  about  the  status  of  the  petition,  indicating 
that  they  were  behind  on  their  90-day  finding  obligation,  and  we 
were  informed  from  the  Carlsbad  supervisor  that  they  would  soon 
be  publishing  a  finding.  The  following  day  we  were  contacted  by 
the  Service  and  told  that  they  had  never  received  the  background 
packet  of  scientific  information  that  was  from  their  own  files. 

On  October  31,  1995,  a  cover  letter  signed  by  you.  Chairman 
Young,  and  Congressional  representatives  from  our  area,  Calvert 
and  Bono,  forwarded  the  petition  on  our  behalf  to  the  Fish  and 
Wildlife  Service.  October  '95  through  April  '96  the  Fish  and  Wild- 
life Service  claimed  that  the  moratorium  did  not  allow  them  to 
process  delisting  petitions. 

On  May  8,  after  the  Federal  budget  was  signed,  Secretary  Bab- 
bitt appeared  in  Riverside  at  a  press  conference  to  sign  the  HCP 
for  the  k-rat.  After  his  remarks,  I  was  able  to  remind  him  of  his 
reform  initiatives  and  the  lack  of  compliance  by  the  agency  and 
asked  whether  he  could  provide  an  estimate  as  to  when  the  Service 
might  provide  us  with  a  90-day  finding.  He  was  very  irritated  in 
his  response  and  said  that  I  should  contact  my  Congressman  ask- 
ing for  more  money  for  the  ESA  and  said  that  there  was  absolutely 
money  for  listings,  but  absolutely  no  money  for  delistings.  When  I 
informed  him  that  I  had  the  opinion  that  the  Endangered  Species 
Act  treated  the  processes  equally,  he  got  very  irritated  and  stormed 
away  from  me. 

The  Secretary's  reluctance  to  process  delisting  petitions  is  not 
only,  in  my  opinion,  contrary  to  the  law,  it  is  also  bad  policy.  After 
all,  the  whole  point  of  the  Endangered  Species  Act  is  to  list  a  spe- 
cies in  trouble,  get  it  recovered  and  then  delist  it. 

When  the  public  loses  confidence  in  the  enforcement  of  laws  by 
seeing  one  portion  enforced  unfairly  over  another,  they  begin  to 
mistrust  the  application  of  the  whole  law.  What  is  happening  in 
Riverside  County  is  property  owners  are  actively  working  their 
lands,  disking,  dragging,  whatever  it  takes  to  make  sure  no  species 
that  might  even  be  remotely  sensitive  takes  up  residence  on  their 
land.  They  are  not  doing  this  out  of  hostility  to  the  species,  but  in 
self  preservation.  The  presence  of  a  listed  species  on  private  land 
has  come  to  mean  financial  ruin  and  possibly  the  loss  of  one's  live- 
lihood. These  reactions  show  that  the  Endangered  Species  Act  is  a 
complete  failure. 

The  Secretary's  priorities,  rather  than  showing  that  the  Act  is 
workable  and  does  not  need  reform,  show  that — coupled  with  these 
reactions  and  by  private  landowners  to  the  law,  show  that  it  must 
be  totally  reworked  and  rethought  before  it  can  be  successful.  What 
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is  needed  is  an  Act  that  conserves  species  by  allowing  and  encour- 
aging landowners  to  be  good  stewards. 

It  should  be  an  Act  that  is  so  simple  to  be  immune  from  the  bu- 
reaucratic evils  that  so  often  do  not  become  apparent  until  years 
after  the  bill  has  left  Congress  and  becomes  law.  In  order  to  have 
an  Act  in  which  agencies  can  no  longer  twist,  ignore,  subvert  and 
use  both  the  scientific  evidence  and  the  statutory  processes  to  fur- 
ther a  political  or  ideological  agenda,  it  must  be  a  law  that  is  sim- 
ple, incentive  based,  and  non-regulatory. 

Our  experience  has  shown  us  that,  given  the  regulatory  power 
and  the  wide  latitude  of  "discretion"  by  the  courts,  the  agencies  will 
be  sure  to  abuse  and  ignore  the  intent  of  Congress  to  make  a  law 
that  is  successful  for  both  conservation  of  wildlife,  and  upholds  the 
rights  and  freedoms  of  the  people  it  affects. 

In  conclusion,  while  it  has  been  a  few  days  since  I  have  seen  the 
Federal  Register,  which,  incidentally,  arrives  on  my  doorstep 
every  morning,  like  all  the  rest  of  the  regulated  public,  I  don't 
think  the  Service  has  provided  a  90-day  finding  yet,  after  having 
our  petition  for  over  425  days. 

Thank  you. 

[Statement  of  Dennis  Hollingsworth  may  be  found  at  end  of  hear- 
ing.] 

Mr.  POMBO.  Thank  you.  Mrs.  Chenoweth. 

Mrs.  Chenoweth.  Thank  you,  Mr.  Chairman.  And  I  take  full  re- 
sponsibility for  being  the  person  that  the  Chairman  was  referring 
to  that  made  the  comment  about  the  brown  tree  snake.  I  do  want 
you  to  know  that  today  Senator  Murkowski  is  holding  some  hear- 
ings in  the  Senate  with  regards  to  what  is  going  on  in  Guam,  and 
apparently  because  the  Federal  Fish  and  Wildlife  Service  have  not 
made  a  distinction  between  how  it  protects  species  where  they  cur- 
rently exist  and  the  use  of  singles  species — single  uses  for  a  species 
where  they  would  be  preserved  in  their  potential  habitat — it  has 
caused  a  great  deal  of  problem  in  that  the  brown  tree  snake  is  the 
cause  of  the  single  use  of  the  land  in  Guam  at  the  Anderson  Air 
Force  Base  which  prevents  the  families  of  the  Aguero  [ph]  families, 
the  Castro  families,  and  the  Artirio  [ph]  families  from  even 
accessing  their  private  properties.  So  maybe  technically  the  snake 
has  not  been  listed,  however  it  is  managed  as  being  listed  in  that 
it  prevents  people  from  using  their — having  access  to  their  own  pri- 
vate property. 

And  I  appreciate  you,  Mr.  Chairman,  for  demanding  accuracy  in 
the  Committee,  and  so  I  also  wanted  to  take  this  time  to  be  accu- 
rate in  my  own  statements.  So  thank  you. 

Mr.  Glitzenstein,  your  testimony  was  so  well  presented.  I  thank 
you  for  that.  And  I  wanted  to  know  what  your  philosophical  view 
was  with  regards  to  the  killing  of  any  animal  for  any  human  pur- 
pose. 

Mr.  Glitzenstein.  Well,  I  don't  know  if  I  made  this  clear  at  the 
outset,  but  I  just  want  you  to  understand  that  I  represent  a  range 
of  different  kinds  of  organizations.  I  mean,  I  am  happy  to  answer 
that  personally,  but  I  will  not  be  speaking  on  behalf  of  the  Fund 
for  Animals  because  I  don't  work  for  the  Fund  for  Animals.  I  have 
my  own  law  firm,  it  is  a  public  interest  law  firm.  We  represent  ev- 
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erybody  from  animgd  welfare  groups  to  environmental  groups  to 
journalists. 

So  I  just  want  to  make  sure  you  don't  see  what  I  am  going  to 
say  as  in  any  way  purporting  to  represent  some  general  sense  of 
what  the  Fund  for  Animals  would  say.  If  you  want  to  know  that, 
I  think  you  should  go  to  Heidi  Prescott,  who  is  the  National  Direc- 
tor of  the  Fund  for  Animals,  or  Cleveland  Amory,  who  is  the  Presi- 
dent of  that  organization. 

My  personal  view  is  that  there  are  situations  where  this  society 
can  take  obvious  steps  to  stop  abuses  of  animals  that  we  haven't 
taken  yet.  There  are  other  situations  which  are  far  more  com- 
plicated. I  think  that  as  a  society  we  would  do  best  to  address  the 
clear  abuses  that  are  going  on  today,  things  that  we  don't  need  to 
be  doing  and  there  is  no  societal  interest  in  doing. 

I  mean,  I  will  give  you  one  example,  an  issue  that  my  firm  has 
spent  some  time  working  on  in  the  hunting  arena,  something  called 
canned  hunts,  which  is  a  situation  where  people  take  an  animal, 
frequently  an  endangered  species,  put  it  in  a  small  area — there  has 
been  some  incredibly  graphic  footage  on  the  nightly  news  on  some 
of  these  things — an  enclosure  no  larger  than  the  size  of  this  room, 
release  wild  dogs,  go  and  shoot  that  animal  from  point  blank  range 
after  it's  ripped  to  shreds  by  wild  dogs. 

Personally,  I  see  no  societal  benefit  in  that  kind  of  activity  taking 
place.  My  own  view,  and  again  that  is  all  I  can  speak  to,  is  that 
we  can  do  a  lot  in  our  society  by  stopping  the  abuse  of  animals  in 
situations  where  98  percent  of  the  public  would  agree  we  don't 
need  to  be  doing  that,  and  put  off  for  another  day  those  issues 
which  I  think  are  the  ones  that,  unfortunately,  the  press  and  a  lot 
of  folks  focus  on,  which  are  the  more  contentious  ones  like  bio- 
medical research,  which  in  my  own  mind  I  am  still  thinking 
through.  I  think  we  can  wait  for  some  of  those  issues  and  first  get 
at  the  obvious  places  where  we  don't  need  to  be  treating  animals 
the  way  we  do  in  a  lot  of  situations.  That  is  my  own  personal  phi- 
losophy. 

Mrs.  Chenoweth.  But  even  though  you  testified  on  behalf  of  the 
Fund  for  Animals,  you  don't  know  what  their  policy  would  be  with 
regards  to  the  sla3dng  of  an  animal  for  a  human  purpose? 

Mr.  Glitzenstein.  If  you  want  me  to  say  what  the  Fund  for  Ani- 
mals position  is,  the  Fund  for  Animals  is  essentially  an  anti-hunt- 
ing organization.  It  does  not  believe  in  sport  hunting.  It  was  origi- 
nally started,  I  think,  largely  with  the  philosophy  that  we  should 
extend  legal  protections  to  animals.  It  largely  works  on  wildlife-re- 
lated issues.  It  does  not,  as  I  understand  it,  generally  take  a  stand, 
at  least  in  the  same  kind  of  public  way,  on  a  host  of  other  issues. 
But  it  believes  in  protecting  animals  and  protecting  wildlife,  and 
that  is  its  philosophy. 

Mrs.  Chenoweth.  I  see.  I  asked  that  question  because  last  week- 
end as  I  was  leaving  to  go  back  to  Idaho  I  met  the  man  who  is  the 
AIDS  activist  who  received  a  transplant  from  a  baboon,  and  I  was 
amazed  to  see  him.  He  looks  terrific.  His  color  is  good.  His  skin 
aura  is  very  good,  and  yet  he  said  that  the  animal  rights  activists 
were  marching  and  shouting  against  him  for  having  received  the 
organ  of  a  baboon.  And  I  just,  you  know,  I  think  that  is  a  break- 
through. And  I  just  wondered  where  your  organization  stood  there. 
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because  I  think  there  are  certainly  times  when  we — animals  can 
benefit  humankind,  even  people  who  like  a  good  pheasant  dinner. 
I  certainly  do. 

Mr.  Glitzenstein.  And  I  think  everybody  obviously  has  different 
views  on  those  subjects.  I  should  say  I  have  represented  AIDS  ac- 
tivists, people  with  AIDS  in  various  contexts  as  well,  so  I  would  be 
the  last  person  to  say  I  am  not  sympathetic  to  the  plight  of  that 
individual.  Again,  I  think  it  is  unfortunate  that  as  a  society  right 
now  when  we  come  to  these  kinds  of  issues,  how  should  we  treat 
animals,  we  tend  to  focus  on  the  ones  that  are  the  sexiest  news  sto- 
ries. And  there  are  a  lot  of  ways  we  can  treat  animals  better  that 
I  think  98  percent  of  the  public  would  agree  with  before  we  get  to 
what  do  we  do  with  somebody  with  AIDS.  There  are  going  to  be 
people  on  the  extreme  fringes  of  both  sides  of  that  debate.  And  my 
own  personal  view  and  my  recommendation,  and  I  can't  speak  for 
the  organization  on  that  issue,  because  that  is  not  what  I  am  here 
for,  is  that  our  society  should  focus  on  the  issues  where  we  can  get 
general  consensus  on  how  to  treat  animals  before  we  get  to  some 
of  these  more  difficult  problems  that  you  may  be  talking  about. 

Mrs.  Chenoweth.  Thank  you.  And,  Mr.  Chairman,  I  just  wanted 
to  ask  Mr.  Hollingsworth  one  quick  question  if  I  might. 

Mr.  Hollingsworth,  you  have  been — ^you  come  from  an  area  where 
the  Fish  and  Wildlife  Service  has  introduced  programs  under  the 
Section  lOJ  program. 

Mr.  Hollingsworth.  Yes,  lOA. 

Mrs.  Chenoweth.  lOA? 

Mr.  Hollingsworth.  Yes. 

Mrs.  Chenoweth.  OK,  thank  you.  How  has  that  worked  down  in 
your  area? 

Mr.  Hollingsworth.  Well,  in  our  opinion  it  has  been  a  disaster. 
It  was  sold  to  the  public  as  a  solution  for  the  listing  of  the  Ste- 
phens' kangaroo  rat  that  would  provide  a  balance  of  allowing  peo- 
ple to  move  ahead  with  the  use  of  their  lands  if  they  had  economic 
plans,  and  in  the  end  after  the  Section  lOA  permit  was  signed, 
which  creates  a  habitat  conservation  plan,  the  public  was  told  that 
these  reserves  encompassed  in  the  plan  would  be  self  contained, 
that  there  would  be  no  more  costs  to  the  local  area  on  this  other 
than  management  of  those  lands,  and  there  would  be  no  more  im- 
pacts on  private  property  outside  of  those  reserves. 

What  we  got,  however,  after  six  years  of  what  was  supposed  to 
be  a  two-year  interim  program,  was  a  plan  that  cost  our  local  coun- 
ty over  $126  million  all  from  our  county,  according  to  a  letter  from 
our  Board  of  Supervisors  to  our  Congressional  representatives,  and 
cost  the  private  sector  over  $30  million  just  in  mitigation  fees 
alone,  not  nearly  a  dime  of  which  has  come  from  the  Federal  Gov- 
ernment to  help  implement  this  program.  But  we  also  got  in  that 
plan  an  HCP  that  has  reserves  that  have  buffer  areas,  impacts  on 
private  property  to  the  value  and  the  use  of  those,  downzoning  pri- 
vate property  without  compensation  around  these  reserves,  and  an 
ongoing  acquisition  program  of  lands  that  throws  a  cloud  over 
everybody's  property  near  these  reserves  as  to  what  may  happen 
down  the  road  with  their  uses  and  their  marketability. 

People  are  just  left  in  limbo,  and  I  think  the  public  was  sold  a 
bill  of  goods  on  what  would  happen  with  this  HCP. 
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In  fact,  I  think  the  HCP  is  not  the  way  to  go,  because  it  simply 
intensified  all  these  affects  that  come  from  the  listing,  because  if 
your  property  is  an  area  that — like,  for  example,  we  had  the  study 
areas  that  caused  all  the  problems  with  the  fire  and  the 
Domenigonis  being  stopped  from  farming.  The  rest  of  the  property 
owners  know  about  that  and  they  know  that  they  are  targeted  and 
they  then  want  to  make  dam  sure  that  there  is  absolutely  no  rea- 
son that  they  could  be  stopped  and  so  they  make  sure  that  there 
is  no  habitat  for  endangered  species  on  their  property.  And  so  it 
is  a  terrible,  perverse  incentive  that  is  focused  by  these  plans. 

Mrs.  Chenoweth.  Mr.  Hollingsworth,  in  Idaho  the  Service  is 
working  with  some  of  our  people  in  Northern  Idaho  to  bring  the 
grizzly  bear  in  under  a  Section  lOA  plan,  and  they  have  been 
told — they  being  some  of  my  constituents  in  Northern  Idaho,  that 
this  is  the  first  time  that  this  kind  of  plan  has  been  proposed. 
Weren't  you  told  similar  things? 

Mr.  Hollingsworth.  Well,  we  were  told  that  we  were  certainly 
one  of  the  first  HCPs,  but  the  major  difference  between  the  kan- 
garoo rat  and  the  grizzly  bear  is  they  didn't  need  any  reintroduc- 
tion,  as  I  pointed  out  in  my  testimony.  I  think  we  uncovered  that 
these  kangaroo  rats  are  certainly  very  plentiful.  In  fact,  there  are 
probably  too  many  of  them,  but  we  were  told  that  our  HCP  was 
probably  at  that  time  one  of  the  largest  and  most  complicated  to 
ever  be  attempted  under  the  Endangered  Species  Act.  And  I  think 
its  experience  has  proved — and  as  much  as  other  areas,  particu- 
larly in  California,  say  that  they  are  not  going  to  repeat  the  mis- 
takes that  were  made  in  Riverside  County  with  the  k-rat  HCP,  but 
I  think  that  experience  has  proved  that  Section  lOA  and  the  HCP 
process  were  not  designed  for  giant  regional  plans  with  thousands 
of  landowners  of  large  and  small  sizes.  They  were  designed  for  an 
individual  landowner  who  had  a  problem  who  was  going  to  do  a  de- 
velopment activity  where  he  could  afibrd  to  dedicate  part  of  his 
property  over  for  conservation  of  these  species  without  a  giant  eco- 
nomic impact. 

Mrs.  Chenoweth.  I  appreciate  your  answer.  Thank  you  very 
much. 

Mr.  Hollingsworth.  Thank  you. 

Mr.  POMBO.  Thank  you.  Mr.  Paulson,  in  your  testimony  you 
talked  about  the  fact  that  there  was  a  second  study  that  was  not 
included  or  was  not  paid  attention  to.  Can  you  elaborate  on  that? 

Mr.  Paulson.  Yes.  Before  I  elaborate  on  that,  I  just  want  to 
make  one  point  to  Congressman  Chenoweth,  and  that  is  the  gen- 
eral counsel  that  tried  to  answer  your  question  regarding  standing. 
In  Williamson  County,  Texas,  county  commissioners  filed  a  suit  in 
court  regarding  economic  harm,  regarding  a  delisting  petition,  and 
the  position  of  the  Justice  Department  was  that  they  did  not  have 
standing  and  the  county  commissioners  lost  that  particular  lawsuit 
because  of  that.  So  I  am  curious  as  to  the  inability  of  the  counsel 
to  not  tell  you  about  their  position  in  court  regarding  the 
Williamson  County  lawsuit. 

I  will  go  back  to  the  question  at  hand.  Dr.  Robert  Benson  is  a 
very  esteemed  physicist  and  birder  who  deals  with  noise  and  its 
impact  on  environment.  Dr.  Benson  was  commissioned  by  Fish  and 
Wildlife  through  the  Section  6  money  to  go  out  and  ground  truth 


45 

the  assumptions  by  Wahl.  Wahl  had  made  these  assumptions  that 
habitat  was  being  eUminated  in  Texas  over  a  period  of  time  and 
the  reason  for  that  loss.  He  also  made  the  assumption  that  frag- 
mentation of  larger  patches  of  habitat  down  to  smaller,  less  then 
50  hectares  let  us  say,  patches  would  allow  the  warblers  to  occupy 
those  particular  patches  of  habitat.  So  when  Wahl  made  his  as- 
sumption on  the  amount  of  habitat  that  was  actually  out  in  Texas, 
he  eliminated  all  patches  less  than  what  is  50  hectares,  basically 
123.5  acres.  Through  this  assumption  he  was  able  to  minimize  the 
amount  of  habitat  that  was  out  there  in  his  assessment. 

Benson,  in  his  ground  truthing,  was  able  to  find  birds  in  10  to 
15  acres,  patches  of  land,  calling  into  question  Wakl's  assumption. 
And  if  you  take  the  123.5,  or  the  50  hectares,  down  to,  say,  just 
a  50  acre  assumption  of  what  would  be  an  occupied  warbler  habi- 
tat, then  take  the  estimates  of  what  Wahl  did  as  far  as  numbers 
of  bird  per  acre,  you  would  increase  the  population  estimates  for 
warblers  from  four  to  16,000  nesting  pair  to  as  high  as  36  to  50,000 
nesting  pair.  Changing  that  one  assumption  through  actual  ground 
truthing  could  recover  the  species. 

Dr.  Benson  turned  that  information  in  in  May  of  1990.  That  is 
when  the  warbler  was  emergency  listed.  In  late  November  of  1990, 
that  information  came  into  my  possession,  and  nobody  in  the  im- 
pacted community  knew  about  it  at  all.  It  actually  came  about 
when  a  commissioner  from  the  Texas  Parks  and  Wildlife  Depart- 
ment at  a  commission  meeting  asked  the  head  of  the  Nature  Con- 
servancy if  he  was  aware  of  the  second  status  report  for  the  Gold- 
en-cheeked warbler.  He  said  he  was  aware  of  that  report.  Up  until 
that  time,  no  one  in  the  impacted  community  had  even  heard  about 
the  study. 

Mr.  POMBO.  It  is  your  opinion  that  this  second  study  was  ignored 
by  Fish  and  Wildlife,  that  it  was  not  used? 

Mr.  Paulson.  It  is  still  in  draft  form  and  I  am  told  by  Fish  and 
Wildlife  that  it  is  not  used  today,  even  though  Fish  and  Wildlife 
has  changed  the  assumptions  by  Wahl — which  describes  minimum 
patch  size  as  50  hectares — down  to  an3rwhere  from  20  to  30  acres 
if  you  are  a  landowner  and  you  have  the  suitable  habitat.  And  until 
you  prove  otherwise,  it  is  still  occupied  habitat.  But  they  have  not 
readjusted  any  of  their  figures  regarding  habitat  in  total  for  the 
range  of  the  warbler. 

Mr.  POMBO.  I  am  familiar  with  at  least  one  parcel  in  that  area 
that  was  as  small  as  15  acres  that  was  considered  potential  habi- 
tat. 

Mr.  Paulson.  Yes. 

Mr.  PoMBO.  But  you  have  a  second  study  that  may  call  into  ques- 
tion the  science  that  was  used  on  the  original  study,  may  call  into 
question  whether  or  not — what  the  listing  status  of  the  Golden- 
cheeked  warbler  should  be.  And  it  is  your  opinion  and  in  every- 
thing that  you  have  been  able  to  find,  you  can't  find  anywhere 
where  Fish  and  Wildlife  compared  those  two  or  used  those  two  or 
in  a  proper  peer  review  fashion  determined  whether  or  not  the  first 
study  that  they  used  had  used  legitimate  scientific  principles? 

Mr.  Paulson.  Well,  this  was  interesting,  because  after  that  infor- 
mation was  released  to  the  public,  the  individuals  who  were  behind 
the  listing  got  together  and  peer  reviewed  Dr.  Benson's  study.  That 
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critique  was  very  venomous  and  vicious,  and  they  went  after  him 
in  many  different  ways,  leading  Dr.  Benson,  who  is  a  very  good 
scholar,  to  remark  in  his  responses,  and  I  can  provide  that  informa- 
tion at  a  later  date,  that  he  felt  that  there  was  a  double  standard 
being  applied  in  his  information,  which  he  believed  was  valid,  sta- 
tistically valid. 

Mr.  PoMBO.  You  also  stated  that  in  the  process  that  you  were  not 
allowed  to  review  the  data  that  was  presented  until  the  listing  ac- 
tually happened. 

Mr.  Paulson.  Well,  what  happened  was — let  me  step  back  here 
a  second.  This  points  out  the  problems  with  the  listing  process, 
that  the  impacted  parties  are  not  allowed  to  really  review  this  in- 
formation. There  is  not  a  cooperation  between  the  Service  and  the 
landowners.  Fish  and  Wildlife  Service,  from  my  memory  of  the 
West,  used  to  be  very  cooperative  to  landowners,  used  to  assist 
them  in  managing  natural  resources.  It  has  only  Ijeen  in  the  last 
few  years  that  they  have  taken  on  an  antagonistic  type  of  behavior 
to  these  landowners.  It  goes  back  to  the  problems  that  we  face 
here.  If  we  were  allowing  the  public  to  be  aware  of  this  information 
and  be  able  to  review  it,  we  would  have  good  peer  review.  If  we 
would  be  allowed,  then,  to  be  inclusive  in  the  problems  prior  to  the 
listing,  we  would  have  species  that  wouldn't  even  get  to  the  list. 

So  to  answer  your  question  specifically,  yes,  we  were  precluded 
from  reviewing  that  information  prior  to  that.  And  even  if  our  in- 
formation had  been  reviewed,  I  believe  it  would  fall  on  deaf  ears. 

Mr.  PoMBO.  Mr.  Rivett,  I  am  much  more  familiar  with  the  proc- 
ess that  you  have  gone  through  with  the  fairy  shrimp.  You  also  had 
other  biological  data  that  was,  for  lack  of  a  better  term,  ignored  by 
Fish  and  Wildlife  Service. 

Mr.  Rivett.  Yes,  sir,  that  is  correct.  We  had  substantial  data 
that  was  produced  by  our  own  biologist  and  his  firm,  Sugnet  and 
Associates.  In  fact,  he  had  put  in  a  tremendous  amount  of  work  ac- 
tually going  out  and  surveying  the  various  vernal  pool  populations 
up  and  down  the  valley.  In  fact,  a  great  deal  of  his  information  was 
actually  used,  which  is  interesting,  was  actually  used  by  the  Serv- 
ice to  make  the  determination  that  a  fifth  species,  called  the 
linderiella,  would  not  be  listed. 

Now  it  was  very  hard  for  us  to  understand  how  the  Service  could 
take  that  information  and  rely  upon  it  as  valid  scientific  data  to 
not  list  a  species  and  then  take  a  look  at  information  developed  the 
exact  same  way  with  regard  to  the  other  four  species  and  essen- 
tially discard  that  information.  It  was  discarded  on  the  basis  that 
the  estimates  made  were  overestimates. 

Sugnet  surveyed  over  3000  vernal  pools  up  and  down  the  State 
and  he  came  to  some  basic  conclusions  with  regard  to  the  popu- 
lations. However,  the  final  rule  discounted  those  conclusions  to  a 
very  great  extent  but  never  told  us  why.  It  merely  said  that  these 
were  overestimates  of  population  and  came  back  with  the  conclu- 
sion that  the  reason  why  there  weren't  nearly  as  many  vernal  pools 
and  as  much  habitat  available  is  because  Mr.  Sugnet  had  not  eval- 
uated for  vernal  pool  complexes.  This  was  a  terminology  which 
hadn't  been  used  before.  And  so  essentially  the  Service  reached  the 
conclusion  that  when  you  found  one  pool  with  maybe  800,000  spe- 
cies, that  didn't  necessarily  mean  that  that  was  one  habitat.  You 
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looked  at  other  pools  and  they  started  combining  pools.  And  by 
combining  pools  here  and  pools  there  they  came  up  with  a  very 
small — well,  it  still  wasn't  that  small,  but  with  a  smaller  popu- 
lation. It  is  very  creative. 

We  have  looked  carefully  at  the  populations  and  at  the  locations 
and  the  data  points.  And  you  find  fairy  shrimp  basically  every 
place  up  and  down  the  valley  where  there  is  free  standing  water. 
And  I  am  not  being  facetious  when  I  say  that.  You  can  find  fairy 
shrimp  in  tire  ruts.  You  find  fairy  shrimp  in  old,  discarded  tires. 
You  find  fairy  shrimp  an3q)lace  that  there  is  an  impermeable  layer 
of  soil  and  the  water  stands  waiting  to  evaporate. 

I  have  shown  this  picture  before.  This  is  a  picture  of  fairy  shrimp 
habitat.  I  wish  you  could  see  it,  but  it  is  a  picture  of  an  old  drain- 
age ditch  with  lots  of  discarded  rubbish  in  it.  And  there  is  another 
picture  here  of  a  similar  location.  There  are  four  or  five  pages  here, 
which  I  could  submit  as  well,  which  are  fairy  shrimp  habitat. 

[The  information  may  be  found  at  end  of  hearing.] 

Mr.  RiVETT.  The  point  to  be  made  is  that  there  are  many  exam- 
ples of  habitat  within  this  200  by  400-mile  habitat  range.  They  are 
found  every  place.  And  unfortunately,  as  I  indicated  previously,  it 
became  very  clear  that  the  purpose  of  the  Service  was  not  to  really 
identify  where  that  habitat  was,  where  the  viable  habitat  was,  and 
whether  there  are  threats  to  it,  but  was  to  control  the  land  where 
that  habitat  was  found. 

Certainly  that  is  the  experience  that  we  had  when  we  tried  to 
actually  go  out  and  do  additional  survey  work  and  were  met  with 
additional  requirements  with  regard  to  our  surveys  to  where  they 
became  actually  impossible  to  do.  We  were  told  that  where  we 
wanted  to  do  the  survey  work  wasn't  going  to  help  the  Service 
amend  its  listings,  yet  they  wouldn't  tell  us  why  where  we  were 
doing  the  survey  work  wouldn't  help  them.  So  we  were  basically 
confused,  and  the  Service  refused  to  enlighten  us. 

Mr.  POMBO.  Were  you  provided  with  all  of  the  data  that  they 
used  to  list  it  before  it  was  listed? 

Mr.  RiVETT.  We  didn't  have  everything.  No,  of  course  we  didn't 
have  everything.  In  fact,  I  am  still  trying  to  get  everything  through 
FOIA  requests  at  this  point. 

Mr.  POMBO.  You  still  have  not  received  all  of  the  information? 

Mr.  RiVETT.  We  have  received  the  record.  We  have  received  the 
record  that  was  utilized  for  the  listing  and  for  the  final  rule.  We 
have  received  that  record.  We  received  it  in  unorganized  fashion, 
but  we  have  gone  through  that.  We  have  received  the  record,  but 
there  is  a  lot  of  additional  information  that  has  come  forward  since 
the  listing  because  of  the  consultation  process  itself.  We  would  like 
to  get  that  information  to  augment  our  delisting  petition.  We  have 
had  a  very  difficult  time  getting  that  information. 

Mr.  PoMBO.  What  were  you  told  by  the  Service  when  you  filed 
the  delisting  petition?  Were  you  told  that  they  would  look  at  it  and 
give  you  an  answer? 

Mr.  RiVETT.  Well,  when  we  filed  the  delisting  petition,  the  mora- 
torium was  in  existence.  We  were  told  at  that  time  that  they  would 
look  at  it,  but  they  couldn't  tell  us  when  they  would  get  back  to 
us  with  any  kind  of  an  answer.  After  that,  we  met  with  folks  at 
Interior.  We  also  met  with  Deputy  Secretary  Garamendi,  who  es- 
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sentially  told  us  that  nothing  was  going  to  happen,  that  it  would 
be  illegal  for  any  department  personnel  to  even  pick  up  the  peti- 
tion, so  to  speak,  and  do  any  work  on  it.  He  said  our  only  recourse 
was  to  lobby  Congress  for  a  full  funding  of  the  Act  and  then  the 
Service  would  be  able  to  get  to  the  delisting  petition. -Of  course, 
that  is  not  the  case.  Delisting  has  been  placed  as  the  very  lowest 
priority  issue  for  the  Service  at  this  point. 

Mr.  POMBO.  Mr.  Glitzenstein,  in  your  prepared  testimony,  you 
have  one  portion  here  that  deals  with  peer  review.  And  to  para- 
phrase what  you  have  here,  because  I  don't  want  to  read  the  whole 
thing,  but  you  say  that  it  would  unnecessarily  slow  down  the  proc- 
ess to  demand  peer  review  on  every  listing.  And  I  believe  that  that 
is  an  accurate  reflection  of  what  you  have  here.  Having  heard  your 
fellow  panelists  talk  about  three  specific  issues  where  I  believe  that 
if  peer  review  had  been  used  that  we  would  not  be  talking  about 
this  today,  do  you  still  feel  that  peer  review  is  unnecessary? 

Mr.  Glitzenstein.  Well,  again,  I — just  to  be  clear  about  my 
point,  I  wasn't  saying  that  peer  review  is  unnecessary  in  any  par- 
ticular instance.  What  I  was  addressing  was  a  Congressional  man- 
date for  peer  review  on  each  listing  decision,  which  I  think  you 
would  actually  have  to  consistently,  I  believe  perhaps  these  gentle- 
men would  agree  too,  apply  to  delisting  petitions  as  well. 

Mr.  PoMBO.  I  would  insist  it  then  as  well. 

mr.  Glitzenstein.  Right.  But  that  kind  of  Congressional  man- 
date, I  don't  believe,  is  adequately  supported  by  the  entire  experi- 
ence with  the  listing  process,  that  certainly  the  Fish  and  Wildlife 
Service  and  the  Interior  Secretary  should  have  the  tools  and  per- 
haps criteria  could  be  established  for  when  those  tools  would  be  ap- 
plied through  a  regulatory  system  as  to  when  there  is  the  kind  of 
controversy  that  requires  some  additional  peer  review.  But  at  the 
same  time,  I  think  there  are  some  decisions  that  you  will  look  at 
which  are  so  clear  that  it  makes  no  sense  to  say  you  must  go  and 
get  outside  experts  in,  which  is  costly.  We  are  all  talking  about  sav- 
ing money  and  this  is  not  a  free  process.  When  you  go  out  and  you 
get  three  outside  experts  from  the  National  Academy  of  Sciences, 
bring  them  to  Washington,  have  them  collaborate,  that  is  a  costly 
process.  There  are  some  listing  situations  which  are  so  clear  that 
to  say  that  there  has  to  be  peer  review  in  every  situation — there 
will  be  delisting  petitions  which  are  that  clear  as  well — I  would 
submit,  that  a  mandate  for  peer  review  would  make  no  sense. 

Let  me  give  you  an  example.  In  our  testimony  we  talked  about 
the  Alabama  sturgeon.  This  is  a  species  which  the  Service  said  it 
was  not  going  to  list,  and  I  would  submit  on  flagrantly  political 
grounds,  because  it  was  extinct,  even  though  one  of  the  members 
of  that  species  had  been  pulled  out  of  the  Alabama  River  a  year 
earlier.  And  six  months  after  the  decision  that  it  was  "extinct"  an- 
other Alabama  sturgeon  was  pulled  out  of  the  same  spot  of  the 
same  river.  Now  that  species  still  isn't  protected.  And  I  would  sub- 
mit under  those  circumstances  to  say  we  need  peer  review  before 
we  decide  whether  that  species  is  extinct  just  is  not  the  kind  of 
Congressional  micro  management  of  the  system  which  is  in  any- 
one's interest.  I  think  encouraging  peer  review  in  appropriate  cir- 
cumstances makes  sense,  but  as  to  requiring  it  across  the  board, 
I  stand  by  what  I  said  there.  I  do  not  believe  that  a  legislative 
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mandate  in  every  situation  involving  a  listing  decision  is  justified 
by  the  entire  experience  with  this  program. 

Mr.  POMBO.  I  would  disagree  with  you.  And  so  you  understand 
where  I  am  coming  from  on  this,  I  don't  know  where  the  next  fairy 
shrimp  or  the  Golden-cheeked  warbler  or  the  Stephens'  kangaroo 
rat  is,  and  the  way  that  it  currently  operates,  the  Fish  and  Wildlife 
Service  claims  that  they  do  peer  review  of  their  decisions.  That  is 
highly  debateable  in  the  scientific  community.  In  fact,  I  talked  to 
a  government  scientist  the  other  day  who  runs  one  of  the  agencies 
who  told  me  that  peer  review  is  in  the  eye  of  the  beholder.  You  can 
call  it  whatever  you  want,  but  there  should  be  some  criteria  for 
listing.  But  what  the  Service  is  capable  of  doing  today  is  listing 
something  like  the  fairy  shrimp  with  biological  data  that  every  sci- 
entific magazine  that  is  printed  in  this  country  would  refuse  to 
print  because  it  has  not  been  peer  reviewed,  and  yet  we  can  list 
it  based  on  that  same  data,  have  the  kind  of  social  and  economic 
disruption  that  we  have  had  because  of  that  listing  and  have  abso- 
lutely no  peer  review  and  have  absolutely  no  oversight  whatsoever. 
Now  I  will  agree  with  you  100  percent  that  it  is  laughable  to  say 
that  these  decisions  aren't  political  on  both  sides.  They  list  stuff  be- 
cause it  achieves  their  goal.  The  don't  list  stuff  because  it  would 
hurt  them.  And  I  have  had  people  in  the  Service  tell  me  that  deci- 
sions were  made  not  to  list  something  because  of  a  certain  political 
decision  or  political  backlash  that  would  occur  because  of  that.  And 
I  agree  with  you  completely  on  that,  but  the  only  way  around  that 
is  to  use  good  science.  What  we  are  doing  right  now  cannot  be 
called  good  science. 

Mr.  Glitzenstein.  I  think  you  make  a  good  point,  and  just  to 
clarify  again.  Section  4  of  the  Act  already  says  they  are  supposed 
to  base  decisions  on  the  best  available  biological  data.  So  that  is 
an  existing  mandate  and  I  think  your  point  that  peer  review  is  in 
the  eye  of  the  beholder  is  well  taken.  Certainly  they  have  to  go  out 
and  look  at  the  available  scientific  studies.  I  think  you  have  to 
make  a  distinction  between  looking  at  the  available  literature  as 
it  currently  exists  and  going  through  a  new  process  of  calling  in 
new  scientists,  sitting  them  down,  saying  "what  do  you  think  about 
that  literature."  So  I  think  we  do  have  to  make  some  of  those  dis- 
tinctions, but  I  fully  agree  that  if  the  Service  makes  a  decision 
which  is  not  supported  by  the  science,  it  should  be  called  on  the 
carpet  for  that,  however  it  makes  that  decision.  And  I  for  one,  for 
example,  think  that  folks  whose  economic  interests  are  harmed  by 
a  decision  which  is  arbitrary  or  illegal  should  have  the  right  to  go 
to  court  just  like  my  folks  do  and  make  their  case  to  the  court.  And 
if  they  can  demonstrate  that  in  fact  the  decision  is  not  biologically 
supportable,  they  should  get  relief  from  the  court.  And  I  for  one 
would  be  perfectly  happy  to  sit  down  and  talk  about  any  legislative 
fixes  that  would  make  sure  that  we  all  get  equal  access  to  the 
courts  to  make  those  cases,  because  judicial  review  is  absolutely 
vital  to  keeping  a  check  on  an  agency,  no  matter  whose  ox  is  gored 
by  a  particular  decision. 

Mr.  POMBO.  Well,  I  am  glad  to  hear  you  say  that,  although  I  am 
a  little  hesitant  because  I  believe  that  you  and  every  other  attorney 
in  the  audience  would  agree  that  everybody  ought  to  be  able  to  sue 
whoever  they  want.  I  am  glad  to  hear  you  say  that. 
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One  question  that  I — and  I  realize  I  am  way  over  time,  but  one 
question  that  I  do  want  to  broach  with  you,  and  it  goes  along  the 
idea  of  good  science.  The  lawsuit  that  said  that  they  had  to  list  400 
species  over  a  period  of  time,  and  I  believe  that  the  settlement  was 
100  species  a  year  that  they  had  to  list,  where  is  the  good  science 
in  setting  an  arbitrary  number  of  species  that  must  be  listed. 

Mr.  Glitzenstein.  Well,  first  of  all,  that  is  not  precisely  what 
the  settlement  said,  and  I  think  this  may  help  answer  your  ques- 
tion. We  did  not  say  they  had  to  list  all  those  species.  What  we  said 
was  that  they  had  to  take  what  they  called  their  existing  "can- 
didate one"  list,  which  are  the  candidates  that  the  Fish  and  Wild- 
life Service  biologists  themselves  had  said  we  believe  that  there  is 
probably  sufficient  evidence  to  list  these  species,  and  simply  re- 
quired, according  to  a  biologically  based  priority  system,  that  with- 
in four  years  that  they  would  make  decisions  on  whether  to  move 
forward  with  listing.  And  I  should  emphasize  this  point,  because 
actually  over  the  course  of  the  last  four  years  100  of  those  species — 
actually  I  think  it  is  more  than  100.  It  is  about  130  species  as  to 
which  they  published  decisions  in  the  Federal  Register  that  they 
would  not  list.  And  I  would  submit  that  that  reinforces  the  point 
I  was  trying  to  make  earlier.  It  is  a  good  thing  when  the  Service 
says — I  am  not  saying  each  and  every  one  of  those  decisions  I 
would  agree  with — but  for  the  Service  to  say  these  were  candidates, 
now  we  have  decided  they  are  not  anymore,  that  that  is  good  for 
the  folks  out  there  who  are  sitting  waiting  to  find  out  what  the 
Service  would  do,  which  the  Federal  Government  is  going  to  take 
jurisdiction. 

Mr.  POMBO.  But  on  many  of  those,  lawsuits  were  filed  against 
the  agency  for  making  the  decision  not  to  list. 

Mr.  Glitzenstein.  Actually,  I  think  of  those  135  or  so,  I  don't  be- 
lieve— I  could  be  wrong  about  that — but  I  don't  believe  that  there 
has  been  a  legal  challenge  to  any  of  those  decisions  not  to  list, 
which  is  not  to  say  there  won't  be.  Just  like  these  gentlemen,  and 
the  people  whose  interests  they  represent,  if  we  don't  believe  that 
a  particular  decision  on  one  of  the  species  was  supportable,  I  am 
assuming  you  would  agree  that  we  should  have  every  right  to  also 
go  to  court  and  make  our  case  on  that  species. 

Mr.  PoMBO.  At  this  point  would  you  not  agree  with  me  that 
courts  are  playing  too  great  a  role  in  the  listing  decision? 

Mr.  Glitzenstein.  Well,  I  think  it  is  unfortunate  that  courts  are 
playing  the  role  they  are.  And  in  fact,  that  is  exactly  what  our  law- 
suit was  attempting  to  avoid.  What  we  were  attempting  to  say  was 
"let  us  get  some  agreement  on  an  overall  timeframe  within  which 
the  Service  will  make  these  decisions  on  a  biological  basis."  We 
specifically  incorporated  the  agency's  own  priority  biological  system 
and  the  Service  could  then  use  that  in  response  to  lawsuits  to  say, 
"well,  look,  we  are  making  progress  in  making  decisions,  we  are 
plowing  through  our  backlog  of  species."  And  I  think  what  has  hap- 
pened now,  unfortunately,  is  that  because  of  the  breakdown  of  this 
process  you  have  people  running  into  court  because  they  feel  they 
have  no  options  available  to  them  either  with  regard  to  listing  or 
delisting  particular  species.  And  I  think  all  of  us  would  probably 
agree,  if  we  could  get  to  a  point  of  consensus,  to  get  back  to  a  sys- 
tem  where  they  are   making  progress   and  making  decisions  on 


51 

everybody's  petitions  on  a  biological  basis  and  that  is  really  where 
we  should  get  to. 

And  I  just  want  to  reinforce  the  point  that  Mr.  Rivett  made  that 
a  separate  appropriation  for  delisting,  I  think,  would  be  very  wise. 
And,  I  know  that  money  is  scarce  and  money  is  tight,  but  I  think 
one  of  the  problems  you  have  is  you  have  the  same  people  in 
charge  of  making  these  new  decisions  to  protect  species  that  are 
looking  at  recovery  and  looking  at  whether  or  not  delisting  of  other 
species  is  appropriate.  And  I  think  separating  those  out  is  really 
one  of  the  sensible  ways  of  doing  it,  as  long  as  you  make  sure  that 
enough  money  is  being  devoted  to  each  of  them. 

Mr.  POMBO.  But  I  would  point  out  to  you  that,  you  know,  we 
keep  trying  to  segregate  these  issues.  All  of  these  different  species 
that  these  gentlemen  are  talking  about  were  filed — were  the  result 
of  an  action  that  was  taken  during — ^before  Fish  and  Wildlife — be- 
fore the  moratorium  was  put  in  place,  were  all  results  of  many 
years  before  that  happened.  And,  when  the  moratorium  was  put  in 
place,  it  was  exactly  because  of  issues  like  this  that  somebody  said, 
you  have  got  to  put  a  stop  sign  up  here  and  revise  the  law  so  that 
we  don't  have  to  keep  coming  back  and  doing  this.  If  we  don't  re- 
vise this  law,  this  isn't  going  to  quit.  The  listing  and  delisting  proc- 
ess is  going  to  become  more  and  more  politicized.  And  I  don't  think 
any  of  us  want  that,  but  that  is  exactly  what  is  happening.  It  is 
becoming  more  and  more  politicized  with  every  decision  to  list  or 
not  to  list.  The  recent  decision  on  the  Red  Lake  frog  in  California, 
that  is  listed  as  a  threatened  species  and  I  read  somewhere  that 
they  estimated  there  were  350  of  them  left  and  it  is  listed  as  a 
threatened  species.  And  in  one  of  his  mud  puddles  he  has  800,000 
fairy  shrimp  and  it  is  endangered  and  he  has  got  over  a  million 
acres  of  that.  I  mean,  these  decisions  aren't  based  on  good  science. 
And,  you  know,  regardless  of  what  somebody  can  put  together  as 
a  report  on  how  great  the  science  is,  I  think  it  is  all  based  on  poli- 
tics. And  we  have  to  change  the  law  or  else  we  are  just  going  to 
be  back  in  here  next  year  and  the  year  after  that.  Mr.  Hollings- 
worth  has  been  working  on  this  for  years.  I  mean,  he  has  been 
coming  to  see  me  for  years  on  this  and  nothing  happens. 

Mrs.  Chenoweth,  did  you  have  any  follow-up  questions? 

Mrs.  Chenoweth.  No,  Mr.  Chairman. 

Mr.  PoMBO.  Well,  I  would  like  to  thank  you  for  having  the  pa- 
tience and  the  stamina  to  hang  with  us  here.  I  appreciate  the  testi- 
mony and  the  answering  of  the  questions  and  would  tell  you  that 
there  may  be  further  questions.  I  know  the  Chairman  of  the  Com- 
mittee was  unable  to  be  here,  but  he  did  have  questions  he  wanted 
to  ask,  so  he  will  submit  those  to  you  in  writing.  And  the  record 
will  be  held  open  on  the  hearing  to  give  you  sufficient  time  to  an- 
swer those  questions.  And  if  you  would  do  that  in  a  timely  manner, 
I  would  appreciate  it.  Thank  you  very  much. 

The  hearing  is  adjourned. 

[Whereupon,  at  2:15  p.m.,  the  Subcommittee  was  adjourned;  and 
the  following  was  submitted  for  the  record:] 
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U.S.  House  of  Representatives 
Committee  on  Resources 
Washington.  b.C.  20.S15 

Mr.  Chairman  ;uid  Members. 

Thank  you  for  the  opportunity  to  present  my  thoughts  on  the  reauthorization 
of  the  Endangered  Species  Act  (ESA),  in  general  and  as  it  directly  impacts  the 
Texas  Panhandle.  "As  ecologists  see  it.  the  greatest  threat  to  bio-diversity  is  the 
success  of  one  species,  our  own."  This  statement  was  made  by  Stewart  Pimm,  an 
ecologist  at  the  University  of  Tennessee.  1  think  it  sums  up  in  one  sentence  the 
impossible  situation  that  is  created  by  continuing  to  enforce  the  ESA  in  its  current 
form. 

As  of  1996,  some  962  domestic  iuid  562  foreign  species  have  been  listed  as 
endimgered  or  threatened.  However,  only  24  species  or  1 .6  percent  have  been  de- 
listed. If  we  continue  adding  species  to  the  Endangered  Species  list  with  the 
attendant  restrictions  on  land  use  and  critical  habitat  designation,  we  will  paint 
ourselves  into  on  inescapable  comer.  The  sad  truth  is  our  efforts  at  protecting 
species  and  ultimately  de-listing  them  has  not  kept  pace  with  our  ability  to  find 
new  species  to  list. 

Some  experts  project  that  total  species  listed  will  increase  to  over  3000  in 
the  coming  years.  If  this  occurs  with  no  change  in  the  law.  the  inevitable  conflicts 
that  result  from  limits  placed  on  land  use  that  result  from  designation,  or  worse  yet 
designation  of  critical  habitat,  will  expand  at  a  comparable  rate.  The  fact  is  our 
government  has  neither  the  capability  nor  resources  to  enforce  the  ESA.  1  do  not 
believe  the  authors  of  the  ESA  could  have  foreseen  the  explosion  of  listings  and 
proposed  listings  that  has  occurred.  Therefore.  Mr.  Chairman.  1  applaud  your 
attempts  to  reform  the  ESA. 
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As  a  legislator,  I  know  that  the  answers  to  the  issue  this  committee  is 
wrestling  with  lie  somewhere  between  environmental  purism  and  absolute  private 
property  rights.  We  simply  have  to  inject  an  element  ot  common  sense  into 
retorm.ng  the  ESA.  I  have  attached  a  proposal  developed  by  the  Texas  Parks  and 
Wildl.te  Department  m  conjunction  with  the  Texas  Depadmcnt  ot  Agriculture 
Fami  Bureau  and  Texas  Wildlife  Association.  1  submit  this  thoughtful  proposal 
or  your  consideration.  In  particular,  I  suggest  the  liSA  should  be  changed  to  move 
from  md.vidual  species  protection  to  more  of  a  focus  on  habitats  and  ecosystems 
Priority  tor  funds  and  other  resources  should  be  given  to  multi-species  ecosystem 
situations  to  miix.mize  effectiveness.  This  will  prove  to  be  a  more  cost  effective 
approach  and,  if  done  careftilly.  will  provide  for  both  conservation  and  sustainable 
use  ot  resources  on  private  lands.  Recovery  plans  should  be  written  for  clusters 
ot  species  and/or  entire  ecosystems. 

One  unique  feature  of  this  proposal  would  be  the  de-coupling  of  listino  and 
enforcement.  The  idea  would  be  for  U.S.  Fish  and  Wildlife  (USFW)  to  continue 
the  listing  process  based  on  solid  peer  review  science  while  the  states  would  be 
responsible  tor  developing  recovery  plans  for  these  species,  clusters  of  species  or 
entire  ecosy.stems.  One  of  the  central  elements  of  the  plan  is  that  the  states  become 
partners  with  the  Federal  Government  in  achieving  the  goals  of  the  Act  This 
element  is  sorely  lacking  under  the  existing  ESA. 

In  addition  to  the  proposal  made  by  Texas  Parks  and  Wildlife,  I  believe  it 
IS  cntical  that  the  re-authorized  ESA  mandate  minimum  scientific  standards  for 
hstmg  decisions  and  require  that  such  decisions  be  peer  reviewed  by  qualified 
scientists.  Under  current  law,  the  listing  process  can  be  initiated  by  a  bored 
housewife  in  South  Dakota  or  a  sixth  grade  science  project  in  South  Texas' 
tiecause  of  the  enormous  consequences  of  listmg  under  current  law,  it  has  become 
critically  important  that  the  process  not  be  initiated  unless  there  is  a  sound 
scientific  basis. 

A  final  general  comment  I  would  make  is  that  USFW  in  enforcing  the  ESA 
does  not  appear  to  distinguish  between  species  that  are  just  plain  rare,  like  the 
lexas  Blind  Salamander,  and  those  that  once  fiounshed,  but  are  now  substantially 
oHhT  ES A  ^""^"'^^S  this  fact  could  take  some  of  the  edge  off  the  enforcement 

State  ^Z^  Z^%  '"'Tf  ^'"'  '^''"''  '  '"P^^^""'  '^'  ^'^■''  P^"handle  in  the 
Nnnh  f  1  ^f  T^  ^''  °'^"'''  '"^  °P"'"*"'*  ^  ^^'^h  0"  'he  Canadian  River 
North  of  Amanllo  for  four  generations.    During  the  last  two  years,  USFW  has 

rfZTJ^""''""  ^f'^^'^  '°  '^^  Endangered  Species  list  that  inhabit  our  area, 
In  1994,  USFW  proposed  listing  the  Swift  Fox.  Then  in  1995,  the  Arkansas  River 
Shiner  was  proposed  for  listing. 
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One  issue  that  immediately  presents  itself  regarding  these  listings  is  the  lack 
of  communication  between  USFW  and  comparable  state  agencies.  The  Texas  Parks 
and  Wildlife  Department  leamed  of  both  of  these  proposed  listings  from  reading 
newspaper  articles.  Unbelievably,  the  Texas  State  Administrator  for  USFW 
apparently  leamed  of  the  proposed  listing  of  the  Arkansas  River  Shiner  from 
newspapers  rather  than  through  communications  within  his  agency.  More  over, 
USFW  never  looked  at  any  state  data  before  publishing  the  proposed  listing.  Even 
more  importantly,  they  did  not  seek  any  state  data  after  the  species  were  proposed 
for  ii.sting  other  than  in  the  required  public  hearings  held  in  the  area. 

Both  of  the  proposed  listings  sent  shock  waves  through  the  Texas  Panhandle. 
The  mere  propo.sal  for  listing  had  immediate  negative  impact  on  farm  and  ranch 
real  e.state  values.  Some  400  Panhandle  residents  showed  up  at  a  public  hearing 
in  late  January  of  1995  regarding  the  proposed  listing  of  the  Arkansas  River  Shiner. 
There  was  not  one  person  who  spoke  in  favor  of  the  listing.  For  farmers  and 
ranchers  in  the  Texas  Panhandle  there  is  no  apparent  upside  for  listing  a  species. 
The  only  consequences  of  listing  a  species  are  negative.  It  was  fear  of  land  and 
water  use  limitation  that  drove  so  many  people  to  attend  the  meeting. 

The  proposed  listing  of  the  Arkansas  River  Shiner  provides  a  great  example 
why  people  across  America  are  frustrated  with  the  ESA  and  its  enforcement.  The 
materials  clearly  indicate  that  there  is  a  thriving  population  of  Arkansas  River 
Shiners  in  the  Pecos  River  in  New  Mexico.  However,  USFW  chooses  to  ignore 
this  population  since  they  are  not  indigenous  to  the  Pecos  River  and,  in  fact,  were 
stocked  there  some  25  years  ago.  Even  more  incredible,  USFW  scientists  have 
proposed  elimination  of  the  Arkansas  River  Shiner  in  the  Pecos  River  because  of 
potential  damage  they  are  causing  to  another  Shiner  species,  the  Red  River  Shiner. 
While  the  Arkansas  River  Shiner  and  the  Red  River  Shiner  may  in  fact  be 
different  species,  even  trained  scientists  have  a  hard  time  telling  them  apart.  It  is 
this  type  of  scientific  hair  splitting,  that  carries  with  it  huge  risks  of  land  use 
limitation,  that  causes  additional  frustration  on  the  part  of  those  who  are  saddled 
with  the  application  of  this  act. 

One  of  the  lessons  we  have  leamed  in  Texas  is  that  a  terrestrial  endangered 
species  is  bad,  but  an  aquatic  endangered  species  is  even  worse.  The  land  use 
restrictions  associated  with  the  terrestrial  endangered  species  are  difficult  and 
cumbersome.  If  one  is  unfortunate  enough  to  have  land  that  is  designated  critical 
habitat,  the  land  use  restrictions  can  become  insurmountable.  With  an  aquatic 
endangered  species,  there  is  an  additional  and  potentially  more  critical  downside 
risk.  That  is  in  order  to  protect  the  species  USFW  may  decide  landowners  must 
limit  there  use  of  surface  and  ground  water.  This  can  have  devastating  impacts  on 
the  landowner. 
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With  regard  to  the  Aikansas  River  Shiner,  USFW  has  suggested  that 
a  recovery  plan  may  require  limitation  on  pumping  of  water  from  the  Ogallala 
Aquifer.  This  aquifer  is  literally  the  life  blood  of  production  agriculture  in  the 
Panhandle.  Limitations  on  pumping  could  take  some  farm  land  and  reduce  its 
value  by  80  percent.  This  is  why  people  shudder  when  you  even  mention  the 
potential  of  an  aquatic  endangered  species  in  their  area. 

The  Swift  Fox  was  not  listed  as  an  endangered  because  Texas  and  its 
neighboring  states  opposed  the  listing.  Rather  the  department  allowed  the  states 
to  create  an  interstate  Swift  Fox  conservation  strategy  instead  of  adding  the  species 
to  the  list.  Texas  Parks  and  Wildlife  officials  play  a  key  role  in  this  interstate 
group  and  are  optimistic  about  preservation  plans  for  the  Swift  Fox. 

The  proposed  listing  for  the  Arkansas  River  Shiner  was  intermpted  by  the 
Congressional  moratorium  on  new  listings.  Now  that  this  moratorium  has  been 
lifted  we  are  once  again  in  jeopardy  of  having  this  species  listed.  The  people  of 
the  Texas  Panhandle  were  very  hopeful  that  Congress  could  rewrite  the  ESA  during 
this  moratorium.  That  did  not  occur.  My  constituents  and  I  urge  you  and  your 
colleagues  to  adopt  common  sense  reforms  to  the  ESA. 

I  know  that  this  is  a  controversial  issue  that  the  leadership  has  pulled  off  the 
radar  screen  at  least  for  the  time  being.  But  the  problems  surrounding  the 
continuation  of  the  ESA  as  written  will  only  get  worse.  As  a  rancher  who  inherited 
a  ranch,  I  believe  I  have  an  obligation  to  leave  it  to  my  children  in  better  condition 
than  I  received  it.  Likewise  we  as  Americans  have  a  similar  obligation  for  our 
children  and  grandchildren.  We'll  never  be  able  to  meet  this  obligation  unless  our 
laws  reflect  good  science  and  common  sense. 

Thank  you  very  much  for  the  opportunity  to  testify  before  you  today. 


TB/aed 
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Amendments  and  Changes  to  the 
Federal  Endangered  Species  Act  - 

a  position  paper  -  june  1995 
Introduction 

The  goals  of  the  federal  Endangered  Species  Act  (ESA)  are  worthy  of  support.  However, 
the  issues  and  concerns  raised  about  the  ESA  and  its  implementation  in  Texas  and  other  states 
make  it  clear  improvements  must  be  made  if  the  original  intent  of  the  law  is  to  be  met.  The  debate 
over  reauthorization  ranges  from  abolition  of  the  ESA  to  proposing  stronger  provisions  for  it. 

In  response  to  the  ongoing  debate,  the  Texas  agriculture  community  formed  an  informal 
working  group  to  suggest  changes  to  the  ESA.  Members  of  this  group  represent  Champion 
International  Corporation,  Texas  Agricultural  Extension  Service,  Texas  Department  of  Agriculture, 
Texas  Farm  Bureau,  Texas  Logging  Council,  Texas  Parks  and  Wildlife  Department,  Texas  Sheep  and 
Goal  Raisers'  Association,  Texas  and  Southwestern  Cattle  Raisers'  Association,  Texas  WildHfe 
Association  and  U.S.  Natural  Resources  Conservation  Service.  The  working  group,  representing 
nongovernmental  entities  as  well  as  state  and  federal  agencies,  has  reached  general  agreement  on 
die  principles  and  concepts  embodied  in  diis  position  paper. 

These  ideas  reflect  years  of  on-the-ground  experience  in  deahng  with  the  ESA,  as  well  as 
observations  of  what  has  —  and  has  not  —  worked.  Some  of  the  ideas  were  derived  from  a  simi- 
lar document  being  prepared  by  the  Western  Governors'  Association.  The  principle  that  forms  the 
backdrop  for  these  recommendations  is  as  follows:  in  order  to  meet  our  conservation  responsi- 
bilities and  serve  the  conservation  demands  of  the  public,  government  conservation  agencies 
must  make  conservation  in  rural  communities  and  with  private  landowners  easier.  These 
principles  emphasize  accountabihty,  practicahty  and  providing  conservation  services,  rather  than 
emphasizing  regulations.  Regardless  of  its  final  form,  any  revision  of  the  ESA  should  include  con- 
sideration of  these  ideas  if  the  original  intent  of  the  ESA  is  to  be  realized. 

Listing  Moratorium 

Congress  is  expected  to  consider  a  moratorium  on  the  listing  of  species.  A  moratorium 
will  allow  United  States  Fish  and  Wildlife  Service  (USFWS)  biologists  to  return  their  focus  to  recov- 
ery actions  for  species  already  hsted  but  neglected  because  of  Umited  resources,  and  would  allow 
for  more  considered  debate  about  reautiiorization.  The  USFWS  has  been  mired  in  a  court-mandated 
process  (hsting)  over  die  last  several  years  that  has,  for  the  most  part,  yielded  Uttle  positive  con- 
servation action  for  newly  tisted  spedes  and,  because  of  die  confhct  generated,  has  eroded  support 
for  the  ESA's  original  intent.  A  hsting  moratorium  would  also  allow  people  constructive  reautho- 
rization -  a  process  witiun  which  the  foUowing  ideas  should  be  given  careful  consideration. 
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Statement  of  Purpose 

Any  ESA  reauthorization  requires  a  preamble  thai  clearly  states  Congress'  intent  to  pro- 
vide for  and  protect  endangered  spedes.  It  must  be  clear  that  the  ESA  is  neither  a  tool  for  land  use 
control,  a  means  to  stop  urban  growth  nor  the  principal  tool  to  resolve  other  environmental  issues. 
Those  issues  must  be  addressed  separately  and  on  their  own  merit. 

Importmce  of  State  Programs 

ESA  revisions  must  recognize  the  states'  preeminent  authority  over  fish,  wildlife  and 
plants  within  their  trust  responsibihties.  For  candidate  and  Hsted  spedes,  states  must  be  able  to 
choose  to  assume  responsibility,  or  at  least  full  partnership,  with  implementation  of  the  Act.  States 
should  be  provided  full  funding  to  partidpate  in  all  aspects  of  the  ESA.  Additionally,  the  Secretary 
of  the  Interior  must  be  able  to  suspend  consequences  of  a  Usting  dedsion  when  states  devdop  con- 
servation plans  to  protect  spedes  and  their  habitat.  When  states  choose  to  assume  ESA  responsibili- 
ty, the  decouphng  prindple  (described  later)  would  allow  states  similar  latitude  to  determine  nec- 
essary conservation  action.  The  importance  of  state  involvement  in  odier  aspects  of  the  ESA  is  pre- 
sented in  other  parts  of  this  document 

FACA  Constraints 

All  ESA  related  actions  to  list  or  delist  spedes,  devdop  recovery  plans,  engage  in  Section 
7  consultations  and  Section  10  planning  should  be  exempted  from  Federal  Advisory  Committee  Act 
(MCA)  and  require  consultation  with  the  state  wildhfe  agency.  FACA  has  been  both  an  impediment 
and  an  excuse  for  not  involving  states  in  decision-making  processes  of  the  ESA. 

Funding  State  A.s.siimption  of  ESA  Activities 

Federal  funding  should  be  provided  to  states  that  assume  a  greater  role  under  the  Act 
States  should  receive  approximatdy  the  same  amount  that  the  USFWS  would  have  received  for  the 
same  services.  Federal  appropriations,  induding  those  assodated  with  Section  6  of  the  Act,  should 
be  distributed  to  these  states  in  the  form  of  block  grants.  The  Land  and  Water  Conservation  Fund 
could  provide  additional  funds  to  the  states  for  landowner  incentives  and  spedes  recovery. 

Priyaie  Landowner  Rights 

One  of  the  most  important  factors  impeding  progress  in  imderstanding  the  true  status, 
and  therefore  potential  for  delisting,  of  spedes  in  Texas,  is  rural  landowners'  fear  of  sharing  infor- 
mation with  government  agendes.  This  fear  is  based  on  die  presumption  that  the  data  will  be  used 
to  regulate  their  land  use  practices  and,  therefore,  compromise  property  rights.  If  the  following 
suggestions  concerning  incentives,  technical  assistance  and  r^;ulations  are  guaranteed  through 
reauthorization  of  the  Act,  perhaps  this  fear  would  be  diminished.  It  may,  however,  be  necessary  to 


60 


pass  additional  legislation  thai  ^  luld  protect  landowners  from  the  use  of  data  gathered  from  their 
land  to  prosecute  them  for  violauons  of  the  Act.  It  should  be  a  part  of  the  ESA  that  biologists  shall 
not  enter  private  land  to  gather  information  concerning  rare  spedes  without  the  landowner's  con- 
sent. Each  landowner  should  be  able  to  easily  access  and  challenge  data  on  rare  species  obtained 
from  his/her  property.  The  importance  of  protecting  property  rights  and  providing  for  meaningful 
input  from  landowners  in  other  aspects  of  the  ESA  is  presented  in  other  sections  of  this  document. 

Private  landowner  and  local  commimity  involvement  is  now  recognized  worldwide  as  an 
essential  component  of  success  in  conservation.  Nowhere  in  the  world  is  this  more  crucial  than  in 
rural  Texas.  In  order  to  be  actively  involved,  landowners  and  local  communities  should  be  empow- 
ered with  accurate,  accessible  information  and  practical  conservation  tools,  which  will  fadhtate 
combining  technical  information  and  pohtical  judgment  to  achieve  desired  conservation  and  sodal 
goals.  That  is  the  best  and  most  effective  way  to  assure  both  conservation  and  property  rights. 

Rural  Landowner  Incentives 

There  must  be  positive  incentives  and  simple  procedures  to  increase  the  partidpation  of 
rural  landowners  in  protecting  endangered  species.  Possible  incentives  indude  three  main  cate- 
gories: tax  incentives,  farm  programs  and  technical  assistance. 

Tax  Incentives 

One  of  the  most  effective  ways  to  improve  conservation  would  be  to  offer  ESA  inheritance 
and  income  tax  breaks  for  landowners  \rfio  make  a  commitment  to  conserve  endangered 
resources,  make  efforts  to  conserve  rare  spedes  to  avoid  die  need  to  Ust  diem,  maintain  land  as 
native  habitat  or  create  habitat  for  rare  species.  Inheritance  tax  laws  should  be  changed  to  prevent 
the  often  necessary  fragmentation  of  farms  and  ranches,  and  therefore  habitat,  to  meet  tax 
demands.  Short  term  incentives,  such  as  cash  payments,  rents  or  income  tax  deductions  are  subject 
to  annual  budget  constraints,  but  may  be  an  effective  incentive  for  smaller  landowners.  These  lax 
changes  would  be  insignificant  within  the  context  of  the  overall  federal  budget  and  would  shift  the 
finandal  burden  for  conserving  rare  spedes,  which  are  in  the  pubhc  trust,  from  the  indiNidual 
landowner  to  a  broader  pubhc  base  of  conservation  supporters.  Inheritance  tax  rehef  would  result 
in  better  long-term  spedes  and  habitat  management  and  would  change  private  landowners'  atti- 
tudes toward  endangered  spedes  in  general. 

Farm  Programs 

Changes  in  farm  programs  could  allow  for  die  opportimit>'  and  funds  to  consene  habitat. 
The  Conservation  Reserve  Program  is  one  example  in  \diich  the  creation  or  restoration  of  rare 
species  habitat  could  be  a  priority  while  still  meeting  the  program's  original  goals  at  no  additional 
cost. 
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Technical  Assistance 

While  most  people  think  only  of  the  programs  mentioned  above  when  considering  die 
role  of  incentives  in  die  ESA,  it  is  not  so  hmited.  Technical  assistance,  in  die  form  of  information 
and  education,  is  also  a  powerful  incentive  to  promote  conservation.  The  vast  majority  of  people, 
especially  diose  from  rural  and  agricultural  backgrounds,  want  to  support  conservation  but  simply 
do  not  know  \rfial  diey  need  to  do.  As  an  example  of  how  technical  assistance  can  serve  land- 
owners consider  a  program  \diereby  landowners  voluntarily  request  a  rare  species  review  of  their 
property  to  gain  information  on  current  management  and  its  effect  on  endangered  species. 
Recommendations  and  discussions  would  remain  privileged  information  and  landowners  could  not 
be  prosecuted.  If  this  silent  majority  could  be  motivated  throu^  education,  it  would  be  the  most 
effective  conservation  stral^  by  iai.  Mechanisms  must  be  developed  and  incorporated  into  the 
ESA  to  foster  this  objective. 

Facilitating  Conservation  Options 

Several  specific  sections  of  the  ESA  should  be  modified  to  better  promote  conservation 
dirough  cooperation  with  private  landowners.  E3q)ansion  of  Section  6  programs,  cooperative  efforts 
widi  state  agencies  and  programs  like  the  Agricultural  Extension  Service  must  be  pursued  and 
enhanced.  Sections  10  and  4  of  die  Act  need  to  be  amended  (or  dieir  implementations  changed) 
and  funds  redirected  to  promote,  not  just  permit,  tiiese  planning  activities.  The  ESA  needs  to 
empower  stales  to  faciUtate  die  development  of  conservation  planning  efforts  by  local  communities. 
This  would  lead  to  more  effective  conservation  on  private  lands  where  most  of  die  rare  resources 
have  been  conserved  because  it  will  be  the  landowners  diemselves  \dio  initiate  and  guide  die 
process.  There  must  be  more  options  dian  just  a  Section  10a  permit  or  Section  7  consultation  to 
allow  for  incidental  take. 

There  should  be  additional  options  directed  at  rural  and  agricultural  landowners  who 
wish  to  work  togedier  or  individually  to  meA  ESA  requirements.  These  landowners  need  more 
diverse  and  accessible  tools  than  diose  now  in  die  ESA.  Modified  versions  of  Habitat  Conservation 
Plans,  conservation  easements,  conservation  laws  and  wildlife  management  plans  should  be  devel- 
oped. New  tools  like  Cooperative  Consemtion  Plans  or  Agricultural  Conservation  Plans  have  been 
proposed  as  such  tools  and  should  be  pursued  as  a  means  of  simphfying  conservation  on  agricul- 
turally dominated  landscapes.  Market-based  opportunities  like  die  Transferable  Endangered 
Species  Certificates  and  Transferable  Habitat  Certificates  should  be  promoted  as  additional  practical 
solutions. 

Landowners  \<^o  enter  into  wfldHfe  management  plans  to  enhance  and  restore  habitat 
and  ecosystem  hmctions  on  dieir  land  should  be  exempt  from  fiiture  ESA  restrictions  if  diey  need  to 
return  die  land  to  its  previous  state  of  production  or  its  prior  condition.  This  process  would  be 
similar  to  diat  currendy  used  for  wedands  under  a  nationwide  27  permit  issued  by  die  Army  Corps 
of  Engineers. 
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USFWS  does  not  have  the  resources  to  adequately  assist  in  developing  such  options.  State 
fish  and  game  agencies  do,  especially  in  partnership  with  the  Agricultural  Extension  Service  and 
Natural  Resource  Conservation  Service.  The  USFWS  need  not  duplicate  such  efforts,  only  fund  and 
empower  already  existing  and  functional  organizations  to  achieve  die  goals  of  die  Act.  Provisions  to 
support  this  expanded  state  role  should  be  included  in  reaudiorization  of  die  Act. 

HABITAiyEcOSYSTEM  APPROACH 

The  Act's  focus  should  be  changed  from  individual  species  protection  to  a  broader  focus 
on  habitats  and  ecosystems.  Priority  for  funds  and  odier  resources  should  be  given  to  multi- 
species/ecosystem  situations  to  maximize  effectiveness.  This  will  be  more  cost-effective  and,  if  done 
carefully,  provide  for  bodi  conservation  and  sustainable  use  of  resources  on  private  lands. 
Recovery  plans  (see  below)  should  be  written  for  clusters  of  species  and/or  entire  ecosystems. 
Planners,  however,  need  to  recognize  the  realities  of  pohtical  and  private  landowner  boundaries  in 
their  planning  efforts. 

Proactive  Approach 

A  habitat/ecosystem  approach  also  will  provide  preventive  management  for  some  species 
before  diey  start  to  decline.  The  Act  should  also  be  changed  so  dial  a  greater,  but  nonregulatory, 
emphasis  can  be  placed  on  species,  such  as  candidates  for  hsting,  before  diey  become  seriously 
endangered.  Incentives  should  allow  states  to  take  such  positive  actions.  Proactive  habitat  planning 
should  be  encouraged  for  entire  ecosystems. 

Listing,  Conservation  Priorities  and  Regulations 

Listing 

People  are  concerned  about  die  current  listing  process  because  regulatory  and  economic 
consequences  hinge  on  die  outcome  of  listing,  financial  and  pohtical  realities  influence  die 
process,  and  some  listings  appear  unwarranted.  The  hsting  process  should  be  "decoupled"  from 
die  r^;ulatory  actions  diat  are  automatically  invoked  now.  An  initial  proposal  for  a  Decoupling 
Principle,  what  it  might  include  and  how  it  would  woric  is  attached.  The  Act  should  be  amended 
so  diat  die  hst  is  a  tool  to  objectively  inform  die  pubhc  about  species  perceived  to  be  at  various  lev- 
els of  risk  from  a  biological  perspective.  Being  on  die  hst  should  not  guarantee  die  species  any  cer- 
tain type  of  regulatory  protection  or  funds  for  stiidy  or  recovery.  Biological  information,  including 
status,  distribution  and  direats  is  die  only  type  of  information  dial  would  be  used  to  place  or 
remove  spedes  from  diis  Ust.  Consequendy,  biologists  would  be  accountable  for  die  data  used  to 
place  species  on  die  hst.  This  woidd  decrease  die  incentive  —  perceived  or  real  —  to  hst  or  not 
hst  spedes  for  reasons  odier  dian  biology. 

More  rigorous  hsting  standards  placing  a  greater  burden  on  the  petitioner  to  use  the  best 
verifiable  sdence  to  propose  a  spedes  for  listing  need  to  be  developed.  All  petitions  also  would 
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have  to  be  exposed  to  an  independent,  objective,  scientific  peer  review  that  would  include  partici- 
pation by  affected  states.  State  determination  on  listing  is  presumed  to  be  correct. 

Categories  of  Endangerment 

There  is  currendy  a  great  deal  of  disparity  among  species  in  the  cat^ories  of  endanger- 
ment to  vMcb  they  are  assigned.  For  instance,  Mexican  spotted  owls  are  considered  threatened 
with  about  900  pairs,  whereas  golden-cheeked  warblers,  widi  4,000-17,000  pairs,  and  whooping 
cranes,  with  about  150  individuals  in  die  wild,  are  both  endangered.  The  pubhc  is  justifiably  con- 
cerned and  confused.  New  cathodes  of  endangerment  beyond  threatened  and  endangered  need 
to  be  refined  and  standardized.  New  cat^ories  could  include  such  names  as  extremely  endan- 
gered, endangered,  threatened,  sensitive  and  imcertain.  Criteria  for  these  cat^ories  shoidd  include 
overall  population  size,  taxonomic  distinctiveness,  distribution,  certain  ecological  factors  such  as 
reproductive  potential  and  degrees  of  threat.  The  Act  needs  to  clarify  the  relative  importance  of 
conserving  rare  spedes,  subspecies  and  distinct  populations.  These  criteria  would  become  the 
basis  for  estabUshing  cat^ories  for  wiiich  levels  of  protection  and  funding  would  be  developed. 

Conservation  Actions:  State  Responsibilities 

Society  must  choose  how  to  invest  resources  to  assure  conservation  of  rare  species. 
Acknowledging  that  we  do  not  currendy,  nor  will  we  in  the  foreseeable  future,  have  enough  funds 
to  recover  all  spedes  simultaneously,  dedsion-makers  need  to  develop  criteria  diat  will  facilitate 
the  hard  conservation  decisions  that  must  be  made.  As  currendy  implemented,  diere  is  httle 
accountability  or  imiformity  in  how  these  decisions  are  made.  Decoupling  regulations  from  listing 
and  moving  the  conservation  decision-making  responsibility  to  the  state  level  are  ways  to  assure 
accountabihty  and  greater  partidpation  by  stakeholders. 

Stales  must  have  the  opportunity  to  assume  ^propriate  responsibihty  for  implementing 
die  ESA.  Federal  funds  would  be  provided  to  states  according  to  a  formula  based  on  numbers  of 
listed  spedes  present  in  the  state  and  their  levels  of  endangerment,  similar  to  die  process  used  for 
distributing  Section  6  funds.  EssentiaUy,  a  block  grant  approach  would  be  developed  to  facilitate 
state  assumption  of  ESA  responsibihties  widiin  a  set  of  federal  guideUnes. 

Under  the  decoupling  scenario,  the  USWFS,  in  consultation  widi  states  as  described, 
would  make  listing  decisions  and  determine  the  cat^ory  of  endangerment  for  candidate  species. 
These  decisions  would  be  stridly  based  on  biological  issues.  Responsibihty  for  determining  and 
implementing  conservation  actions  would  fall  to  states  if  diey  choose  to  assmne  diat  responsibihty. 
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USFWS,  in  consultation  with  states,  would  establish  broad  guidelines  for  appropriate  con- 
servation action.  Those  guidelines  would  be  based  on  levels  of  endangerment,  multi-state  and/or 
international  distribution  of  a  species  and  related  considerations.  A  state's  failure  to  take  appropri- 
ate conservation  actions  within  those  guidelines  would  affect  federal  funding  to  the  state  for  ESA- 
rdated  activities,  and  where  multi-state  or  international  issues  remain,  initiate  appropriate  federal 
action. 

Conservation  actions,  especially  regulatory  decisions,  may  be  most  efficiently  handled  if 
tbey  are  a  part  of  the  recovery  or  conservation  planning  process  that  could  be  assumed  by  states. 
Any  regulatory  action  would  be  through  state  regulatory  processes.  This  would  make  it  easier  to 
determine  and  justify  vjhy  regulations  are  required  and  other  conservation  tools  were  not  adequate 
to  recover  or  stabihze  populations.  It  would  also  increase  accountabihty  for  such  decisions. 

Ongoing  effective  conservation  efforts  should  be  recognized  and  rewarded.  For  example, 
if  one  state  is  effectively  conserving  a  species  that  is  imperiled  in  the  rest  of  its  range,  then  that 
state's  population  should  be  excluded  from  the  application  of  federal  r^;ulations. 

Comparable  Prohibitions  Under  Sections  7  and  9 

A  number  of  perceived  and  real  differences  exist  between  how  the  federal  government 
(Section  7)  and  private  citizens  (Section  9)  are  treated  with  respect  to  take  and  jeopardy  prohibi- 
tions, the  way  potential  impacts  are  addressed,  and  the  time  frames  associated  with  processing 
impact  assessments.  Section  10  of  the  Act,  or  its  implementation,  needs  to  be  changed  so  that  pri- 
vate landowners  are  treated  at  least  as  promptly  and  fairly  as  are  federal  entities  that  may  impact  a 
rare  spedes. 

Exempting  Minor  Violations 

Strategies  that  rely  more  on  incentives  and  cooperative  and  voluntary  efforts  and  less  on 
regulations  are  preferred  and  more  effective.  The  Act  needs  to  be  modified  to  prohibit  penalizing, 
as  determined  by  the  state  and  federal  agencies,  minor  or  de  minimis  violations  of  the  ESA,  such 
as  the  incidental  take  of  a  few  individuals  of  all  but  the  most  seriously  endangered  species  in  die 
ordinary  course  of  otherwise  lawful  activities.  This  would  be  similar  to  Cahfomia  Senate  Bill  No. 
1549  that  was  introduced  in  February  1994.  Penalties  under  the  Act  would  then  be  reserved  for 
more  flagrant  and  serious  violations. 

Recovery  and  Conservation  Planning 

State  and  local  conservation  agreements  should  be  promoted  as  an  alternative  to  federal 
regulations  in  all  or  parts  of  a  spedes'  range.  Recovery  plans  need  to  become  much  more  practi- 
cal, acknowledging  biological,  fiscal  and  social  reafities.  They  need  to  be  directed  more  at  manage- 
ment activities  that  ^ply  toward  actual  recovery.  In  order  to  produce  these  plans,  recovery-  teams 
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should  always  be  fonned  and  should  include  economists,  landowners  and  representatives  from 
state  agencies,  as  well  as  biological  experts.  Recovery  plans  must  present  specific  recovery  criteria 
that  would  initiate  down-listing.  Down-listing  should  begin  within  120  days  after  the  criteria  are 
met.  Decisions  about  \iihether  or  not  to  designate  critical  habitat  should  be  made  in  each  recovery 
plan. 

Down  and  Delisting 

Recovery  and  delisting  e£forts  should  be  given  at  least  as  much  attention  and  funding  as 
are  given  to  the  listing  process.  The  Act  should  be  modified  so  that  the  status  of  species  is  reviewed 
periodically,  and  if  mandated  criteria  are  met,  then  the  process  of  down-listing  should  be  immedi- 
ately triggered  and  proceed  rapidly.  Down-hsting  by  state  or  geographic  population  should  be  made 
easier,  which  would  provide  an  extra  incentive  for  private  landowners  to  help  recover  spedes. 
Federal  regulations,  tf  imposed,  may  be  suspended  by  the  Secretary  of  Interior  in  all  or  parts  of  a 
spedes  range  if  state  or  local  conservation  agreements  protect  spedes  and  habitat. 

Decoupling  Principle 

Listing  should  be  decoupled  from  the  consequences  of  that  action.  Listing  dedsions 
should  be  biologically-based  and  should  use  all  of  the  best  sdentific  hiovAedge  available  and  pro- 
vide for  a  peer  review  process.  The  development  of  a  recovery  plan  should  incorporate  all  identifi- 
able and  necessary  actions  to  conserve  and  recover  the  spedes.  Sodo-economic  considerations 
should  be  reviewed  and  factored  into  recovery  action.  Recovery  plans  should  be  developed  within 
a  specific  time  frame  within  an  open  process  to  indude  state  agendes  and  affected  parties. 
Emergency  hsting  procedures  provide  the  Secretary  of  Interior  a  means  to  proted  spedes  between 
the  time  of  Usting  and  plan  development  The  recovery  plan  embodies  actions  necessary  to  con- 
serve the  spedes  and,  upon  adoption,  invokes  the  full  authority  of  the  Act 

Explanatory  Notes 

1.  Concerns  about  interim  takings  (between  listing  and  recovery  plan)  could 
be  handled  by  emergency  listing  provisions  if  needed. 

2.  Critical  habitat  —  part  of  recovery  plan. 

3.  Section  7  consultations  required  on  listing,  if  necessary.  The  consultation 
process  being  modified  to  indude  states. 

4.  Tune  between  listing  and  recovery  plan  allows  for  the  grouping  of  spedes 
into  ecosystem  plans,  provides  time  and  notice  to  affected  parties  to  partic- 
ipate. 
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5.  The  concept  of  a  recovery  plan  would  be  greatly  modified  to  include  all 
actions  necessary  to  conserve  species,  including  socio-economic  impact 
analysis,  full  record  of  input,  etc.  The  recovery  plan  should  be  reoriented 
to  management  action  rather  than  its  present  research  orientation.  State 
agencies  and  affected  parties  should  be  included  on  recovery  teams. 

6.  Issuing  a  recovery  plan  would  become  a  record  of  decision.  The  Secretary 
could  also  d^rmine  that  a  recovery  plan  not  be  prepared  if  circum- 
stances do  not  warrant  it.  That  decision  should  be  made  within  a  fixed 
time  period,  as  should  the  preparation  of  a  recovery  plan. 

7.  An  alternative  would  be  to  estabUsh  a  three-step  process:  Listing  - 
Assessment  -  Recovery  Plan.  The  assessment  would  include  points  4,  5, 6. 


Reauthorization  of  the  Federal  Endangered  Species  Acn 

Summary  of  the  Position  Paper 

Common  Sense  Approach 

1.  Focuses  on  the  goal  of  protecting  endangered  species,  rather  than  the 
control  of  land  use  and  urban  growth. 

2.  Champions  the  rights  and  conservation  importance  of  rural  landowners. 

3.  Emphasizes  accountabifity,  incentives  and  more  local  control 

4.  Gives  at  least  as  much  attention  and  funding  to  recovery  and  dehsting 
activities  as  to  Usting. 

Conservation  Beneflts 

1 .      Emphasizes  greater  voluntary  involvement  by  landowners  to  achieve 
conservation  goals. 

State  Primacy 

1 .  Recognizes  preeminent  state  authority  and  provides  for  a  greater  stale  role 
in  the  Act. 

2.  Allows  states  to  develop  unique  conservation  strategies  that  work  for  them. 
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priyaty  l.andnwnff  Rights 

1.  Guarantees  landowner  consent  before  data  can  be  gathered  from  his/her 
property. 

2.  Guarantees  landowner  ability  to  access  and  challenge  data. 

3.  Guarantees  landowners  an  active  voice  in  determining  the  nature  of  con- 
servation actions  that  affect  them. 

4.  Requires  changes  so  that  landowners  are  treated  at  least  as  promptly  and 
£airly  as  are  governmental  entities. 

Incentives  and  Cooperation  Rather  Than  Regulations 

1.  Promotes  use  of  inheritance  and  income  tax  breaks  as  conservation  incen- 
tives. 

2.  Supports  use  of  existing  farm  programs  to  fund  and  support  landowner 
conservation  efforts. 

3.  Empowers  landowners  and  local  communities  widi  accurate  accessible 
conservation  information  and  a  full  range  of  conservation  options  and 
tedmical  assistance. 

4.  Requires  justification  for  using  rq;ulations  rather  than  voluntary  conserva- 
tion actions. 

5.  Regulations,  if  used,  would  be  through  state  regulatory  processes. 

6.  Supports  r^iulations  that  would  be  specific  to  conservation  needs,  rather 
than  broad  based. 

7.  Exempts  minor  rt^iulations  violations. 

Greater  Accountability 

1.      Ensures  that  by  decoupling  r^;ulations  fi'om  fisting: 

a)  biologists  are  more  accountable  for  vMch  species  are  fisted,  and 

b)  decision-makers  are  more  accountable  for  which  conservation 
actions  are  used,  including  r^ulations. 

AppMcation  of  Better  Science 

1.  Requires  refinement  and  standardization  cat^ories  of  endangerment. 

2.  Requires  developing  more  rigorous  fisting  standards. 

3.  Requires  the  use  of  the  best  verifiable  science  for  fisting  and  conservation 
planning 

4.  Requires  petitions  to  be  exposed  to  an  independent,  objective,  scientific 
peer  review. 
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offerors  to  be  selected  for  phase-two 
must  not  exceed  5  unless  the 
contracting  officer  determines  that 
specifying  a  number  greater  than  5  is  in 
the  Government's  interest  and  is      '  ' 
consistent  with  the  purpose  and 
objectives  of  the  two-phase  selection 
process.  For  phase-two  the  solicitation 
should  identify  all  factors,  including 
price  or  cost,  and  any  signiGcant 
subfactors  that  will  be  considered  in 
awarding  the  lease  and  state  the  relative 
importance  the  Government  places  on 
those  evaluation  factors  and  subfactors 
and  otherwise  comply  with  paragraph 
(a)(7)(i)  of  this  section. 


Dated:  May  10. 1996. 
Ida  M.  Udad. 

Deputy  Associate  Administrator  for 
Acquisition  Policy. 

IFR  Doc.  96-12198  Filed  5-1S-96:  8:45  am) 
BiLUNS  cooc  wao-«t-p 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Part  1330 

tSTB  Ex  Parts  No.  547] 

Removal  of  Obsolete  Regulations 
Concerning  Filing  Quotations  (or 
Government  Shipments 

AGENCY:  Surface  Transportation  Board. 
action:  Final  rule. 

StJMMARY:  The  Surface  Transportation 
Board  (the  Board)  is  removing  from  the 
Code  of  Federal  Regulations  obsolete 
regulations  concerning  the  filing  of  rate 
quotations  for  government  shipments. 
EFFECTIVE  DATE:  January  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-7513.  ITDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  Effective 
January  1, 1996.  the  ICC  Termination 
Act  of  1995.  Pub.  L.  No.  104-68. 109 
Stat.  803  (ICCTA)  aboUshed  the 
Interstate  Commerce  Commission  (ICC) 
and  estabUshed  the  Board  within  the 
Department  of  Transportation,  Section 
204(a)  of  ICCTA  provides  that  "Ulhe 
Board  shall  promptly  rescind  all 
regulations  established  by  the  |ICC|  that 
are  based  on  provisions  of  law  repealed 
and  not  substantively  reenacted  by  this 
Act." 

Former  49  U.S.C.  10721(b)(1) 
expressly  provided  that  a  common 
carrier  could  provide  transportation  for 
the  United  States  government  without 


charge  or  at  a  reduced  rate.'  That 
provision  is  retained  in  new  49  U.S.C. 
10721  (rail  transportation),  15712 
(transportation  by  motor  or  water 
carriage  and  freight  forwarders),  and 
15504  (pipeline  transportation). 
However,  the  ICCTA  removed  the 
requirement  of  former  49  U.S.C. 
10721(b)(2)  that  common  carriers 
generally  file  copies  of  rate  quotations 
or  tenders  -vith  both  the  ICC  and  the 
department,  agency  or  instrumentality 
of  the  United  States  government  for 
which  they  were  made.  Therefore,  the 
ICC  regulations  to  implement  the 
quotation  filing  requirement,  which 
were  codified  in  part  1330  at  43  FR 
59844  (December  22. 1978).^  have  been 
rendered  obsolete.  Because  the  statutory 
basis  for  the  part  1330  regulations  has 
been  removed,  we  are  eUminating  those 
rules. 

Because  this  action  merely  reflects, 
and  is  required  by,  the  enactment  of  the 
ICCTA  and  will  not  have  an  adverse 
effect  on  the  interests  of  any  person,  this 
action  will  be  deemed  to  be  effective  as 
of  January  1, 1996. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CPU  Part  1330 

Freight,  Government  procurement. 
Motor  carriers,  Moving  of  household 
goods.  Pipehnes.  Railroads. 

Decided:  May  2, 1996. 

By  the  Board.  Chairman  Morgan.  Vice 
Chaiiman  Simmons,  and  Commissioner 
Owen. 

Vernon  A.  Williams. 
Secretary. 

PART  1330— {REMOVED] 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  49 
U.S.C.  721(a).  title  49.  chapter  X  of  the 
Code  of  Federal  Regulations  is  amended 
by  removing  part  1330. 
[FR  Doc  96-12280  Filed  S-15-96: 8:45  am) 

BIUWO  COOE  4I1S-00-P. 


1  Fonner  Mdion  10721  recodified  section  22  of 
the  Interstate  Commerce  Act  Section  22  allowed 
common  carriers  to  depart  from  their  lariOs  in 
providing  service  to  the  govemmenL 

'  The  regulations  were  later  modified  to  exempt 
nonagricultural  rail  rate  quotations  from  the  filing 
requirements. /tai/rDad£jremp(. — Filing 
Quotolions— Section  10721.  7  LCC2d  325  (1991). 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17  ]-,l 

Endangered  and  Threatened  Wildlife 
and  Plants;  Restarting  the  Listing 
Program  and  Final  Listing  Priority 
Guidance 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  listing  priority 

guidance. 

SUMMARY:  On  March  11. 1996,  the  Fish 
and  Wildlife  Service  (Service)  published 
a  notice  in  the  Federal  Register 
describing  interim  guidance  for  setting 
priorities  in  the  listing  program  and 
solicited  public  comments.  The  Service 
took  this  action  in  anticipation  of 
receiving  a  limited  amount  of  funds  to 
resume  listing  activities.  Having 
received  a  limited  appropriation  of 
listing  funds  for  the  remainder  of  fiscal 
year  1996,  the  Service  announces  final 
listing  priorities  that  will  govern  the 
expenditure  of  the  available  funds  for 
the  remainder  of  the  fiscal  year. 
DATES:  This  guidance  takes  effect  May 
16. 1996  and  will  remain  in  effect  until 
September  30, 1996,  unless  extended  by 
further  notice. 

ADDRESSES:  Questions  about  this 
guidance  should  be  directed  to  the 
Chief,  Division  of  Endangered  Species, 
U.S.  Fish  and  Wildlife  Service.  1849  C 
Street.  N.W.,  Mailstop  ARLSQ-452. 
Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  E. 
LaVeme  Smith,  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
WildUfe  Service,  703-358-2171  (see 
ADDRESSES  section). 

SUPPLEMENTARY  INFORMATION: 

Background  . 

Moratorium  and  Funding  Constraints 

Over  the  past  thirteen  months,  the 
Service's  Endangered  Species  listing 
program,  which  operates  imder  the 
authority  of  section  4  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  ef  seq.).  has  been 
sharply  curtailed  by  a  variety  of 
legislative  and  fimding  restrictions. 
Pubhc  Law  104-6,  which  took  effect 
April  10, 1995,  rescinded  $1.5  milUon 
from  the  Service's  then-current  listing 
appropriation  of  $7,999  million  and  also 
stipulated  that  the  remaining  listing 
hmds  could  not  be  used  to  make  final 
listing  or  critical  habitat  designations. 
The  net  effect  of  Pub.  L.  104-6  has  been 
that  no  new  species  have  been  added  to 
the  lists  of  endangered  and  threatened 
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wildlife  and  plants  in  more  than  a  year 
and  as  a  result,  a  backlog  of  243  ' 
proposed  listings  has  accrued..  ■•  < 

From  October  1, 1995,  until  April  26, 
-  1996,  the  Department  of  the  Interior  : 
operated  without  a  regularly,  enacted,  . 
full-year  appropriations  bill.  Instead, 
funding  for  most  of  the  Department's 
programs,  including  the  endangered 
species  listing  program,  was  governed 
by  the  terms  of  a  series  of  thirteen 
"continuing  resolutions"  (CRs).  The 
detail?  of  these  are  complex,  and  are 
summariied  in  what  follows.  Their  net 
effect  was  essentially  to  shut  down  the 
listing  program. 

The  CR  for  the  period  October  1, ' 
1995,  through  November  13, 1995, 
continued  the  moratorium  on  final 
listings  and  critical  habitat  designatfons 
from  the  April  10, 1995,  enactment.  The 
listing  program  was  funded  at  a  level     ' 
equal  to  95%  of  the  average  of  the 
funding  for  Ihe.se  activities  provided  in 
the  appropriate  appropriations  bills 
then  pending  before  the  House  and 
Senate.  For  listing  activities,  the  House 
bill  provided  zero  fundsfThe  Senate  bill 
provided  only  a  token  amount 
(S750.000)  for  the  entire  fiscal  year. 
Averaging  these  two.  and  apportioning 
95%  of  the  average  across  the  six  weeks 
the  CR  was  in  effect  meant  that  only 
$43,000  was  available  during  this  time 
period. 

The  Acting  Director  of  the  Service 
issued  guidance  on  October  13, 1995, 
describing  the  activities  on  which  these 
funds  could  be  spent — (1)  completion  of 
any  comment  periods  and  public 
hearings  for  pending  proposals;  (2) 
completion  of  pending  petition  findings: 
and  (3)  processing  of  any  delistings  or 
reclassifications  that  were  in  the 
Washington  Office  awaiting  approval.  In 
the  same  memorandum  the  Director  also 
ordered  each  Regional  Director  to  begin 
the  orderly  transfer  of  listing  personnel 
into  other  activities  that  were  likely  to 
be  funded  during  fiscal  year  1996.  This 
step  was  necessary  because  all 
indications  were  that  Congress  would 
further  restrict  the  listing  budget,  which 
could  have  resulted  in  reductions-in- 
force.  The  resulting  loss  of  institutional 
and  scientific  expertise  would  have 
crippled  the  listing  program. 

The  listing  program  had  to  be^shut 
down  completely  upon  expiration  of  the 
first  continuing  resolution.  The  CR  in 
effect  from  mid-November  through 
December  15  provided  no  funds  to  the 
listing  program  and  also  continued  .the 
moratorium  provisions  of  Pub.  L.  i04- 
6.  Therefore,  on  November  22, 1995.  the 
Director  ordered  the  reassignment  of  all 
listing  staff  to  other  duties  until  funds 
for  these  activities  were  restored. 
Similar  constraints  applied  during  the 


governmental  shutdown  and  the  CRs  in 
effect  from  December  16. 1995,  through 
January  26. 1996. 

The  CR  that  governed  the  period 
January  27  through  March  15, 1996,  ■ 
provided  that  funds  wou'd  be  available 
for  the  listing  program  based  on  the  rate 
established  in  the  House-Senate 
conference  report  the  Department  of  the 
Interior's  fiscal  year  1996 
Appropriations  Act  (Section  126  of  Pub. 
L.  104-99).  This  report  included  an 
amiual  rate  of  $750,000  for  listing 
activities  and  continued  the 
moratorium.  At  an  annual  rate  of 
$750,000,  about  $100,000  were  available 
yfor  listing  activities  during  the  period  of 
/thisCR. 

Short-term  CRs  covered  the  periods 
^  March  16-22,  March  23-29,  March  30- 
'  April  24.  and  April  24-26, 1996.  These 
CRs  continued  the  moratorium  on  final 
listings  and  critical  habitat  designations, 
and  altogether  provided  the  Service 
with  very  limited  funding  ($90,000) 
during  this  period. 

These  very  limited  funds  were 
quickly  expended  in  paying  for  Federal 
Register  publication  charges  for  a 
variety  of  listing  documents  that  were  in 
the  Washington  Office  awaiting 
publication  (e.g..  Vertebrate  Population 
Policy,  miscellaneous  petition  findings, 
and  delistings  or  reclassifications)  and 
providing  biological  information  to  the 
district  courts. 

On  April  26, 1996.  the  appropriation 
for  the  Department  of  the  Interior  for  the 
remainder  of  fiscal  year  1996  was  finally 
enacted  into  law.  It  provides 
approximately  $4  million  for  the 
Service's  listing  program  over  the  entire 
fiscal  year.  The  Service  had  already 
expended  $233,000  of  the 
appropriation,  leaving  $3,767,000  for 
the  remainder  of  fiscal  year  1996.  This 
act  also  extends  the  moratorium  on 
expenditure  of  funds  for  final  decisions 
on  listings  and  critical  habitat 
designations,  but  it  also  empowered  the 
President  to  waive  the  moratorium 
provisions.  The  President  issued  a 
waiver  of  these  provisions  on  April  26, 
1996,  shortly  after  signing  the  Omnibus 
Budget  Reconciliation  law. 

Significant  obstacles  remain  as  the 
Service  restarts  its  listing  program.  The 
available  funds  fall  far  short  of  what  is 
needed  to  clear  away  the  backlog  that    . 
has  built  up.  Currently  the  Service  faces 
a  backlog  of  243  proposed  species,  a  far 
larger  backlog  than  has  existed  in  recent 
times.  This  poses  a  particularly  difficult 
problem  for  the  Service  in  light  of  the 
other  Section  4  activities  that  require 
attention  such  as  resolving  the 
conservation  status  of  182  candidate 
species  (see  61  FR  7596;  February  28, 
1996);  addressing  pending  court  orders; 


and  resolving  petitions  for  57  species. 
This  highly  irregular  situation  demands 
that  the  Service  establish  biologically  • 
defensible  work  priorities  to  guide 
expenditures  of  the  limited  listing     . 
appropriations  in  a  manner  that  best 
serves  the  purposes  of  the  Act. 
The  Service  is  aware  that  the 
Department  of  Commerce  and  the 
National  Marine  Fisheries  Service 
(NMFS)  have  also  faced  a  highly 
irrflgular  funding  situation  in  fiscal  y^ar 
1996  and  may  have  dif  ^rent  piior 'les 
with  respect  to  restarting  their  .eotion  4 
listing  program.  This  guidance  and  its 
priorities  are  not  intended  in  any  way 
to  affect  the  interpretation  of  the  Act. 
the  Secretary  of  Commerce's  and  NMFS' 
decisions  regarding  implementation  of 
the  Act.  Commerce's  and  NMFS'  budget 
priorities  or  Commerce's  and  NMFS' 
administration  of  its  section  4  listing 
program.  This  guidance  is  intended  only 
to  reflect  the  implementation  difficulties 
faced  by  the  Department  of  the  Interior 
and  the  Service,  and  not  those  of  other 
agencies  or  Departments. 

Principles  for  Restarting  the  Listing 
Program 

The  primary  purposes  of  the 
Endangered  Species  Act  are  "to  provide 
a  means  whereby  the  ecosystems  upon 
which  endangered  species  and 
threatened  species  depend  may  be 
conserved,  to  provide  a  program  for  the 
conservation  of  such  endangered 
species  and  threatened  species,  and  to 
take  such  steps  as  may  be  appropriate  to 
achieve  the  purposes  of  the  treaties  and 
conventions  set  forth  in  subsection  (a)  of 
this  section." 

16  U.S.C.  1531(b).  It  is  long-standing 
Service  policy  that  highest  priority  be 
given  to  those  species  believed  to  face 
the  greatest  threat  of  extinction.  It  is 
especially  important  to  continue  this 
policy  with  the  current  financial 
constraints.  In  carrying  out  that  policy, 
four  basic  principles  will  govern  the 
Service's  implementation  of  the  listing 
process  as  the  listing  program  is 
restarted: 

(1)  Highest  priority  will  be  given  to 
protecting  species  most  in  need,  based 
on  the  priorities  established  by  the 
listing  priority  guidance  finalized  in  this 
notice  and  the  1983  Listing  Priority 
Guidelines  (48  FR  43098-43103; 
September  21, 1983); 

(2)  Biological  need,  not  the 
preferences  of  litigants,  should  drive  the 
listing  process.  The  Service  will  work 
closely  with  the  Department  of  Justice  to 
defend  its  priority  system  in  lliose  cases 
where  plaintiffs,  in  pending  or  new 
cases,  request  actions  that  would  cause 
the  Service  to  diverge  from  the 
principles  discussed  here,  and  therefore. 
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in  the  judgment  of  the  Service,  would 
divert  resources  from  providing  prompt 
protection  to  those  species  the  Service 
believes  to  be  in  greatest  need  of  the 
protections  of  the  Endangered  Species 
Act; 

(3)  Sound  science,  including  peer 
review,  will  form  the  foundation  of  each 
and  every  listing  action;  and 

(4)  Public  comment  and  participation 
in  the  petition  and  rulemaking 
processor  *iil  be  enhaii'  :  '  !o  ensure 
that  tlie  Slates,  other  Feder.ii  agencies, 
and  the  affected  public  are  provided 
with  complete  explanations  of  the 
action  and  are  provided  every 
opportunity  to  provide  comments  or 
information.  All  comments  received 
will  be  carefully  evaluated  and 
responded  to. 

Actions  Required  To  Bestart  the  Listing 
Program 

The  resumption  of  an  effective  listing 
program  will  require  a  variety  of 
actions.  First,  the  budget  interruptions 
described  above  required  the  Service  to 
reassign  all  personnel  funded  through 
the  listing  program  to  other  activities 
from  mid-November  1995  through  April 
26, 1996.  Many  of  the  listing  biologists 
are  in  the  process  of  being  returned  to 
their  regular  duties.  The  tasks  that  these 
biologists  have  been  working  on  during 
the  listing  shutdown  will  require  a 
period  of  orderly  shutdown  or  transfer. 
The  Service  estimates  that  it  may 
require  as  much  as  45  days  to  fully    - 
reengage  all  listing  personnel.  Where 
vacancies  exist,  steps  are  being  taken  to 
fill  them. 

As  staff  come  back  to  the  program,  all 
listing  packages  will  be  reviewed  as 
quickly  as  possible  to  determine  their 
priority  placement  according  to  the 
listing  priority  guidance  reconfirmed 
here. 

Upon  completion  of  this  initial  stage, 
the  next  step  will  be  determined  by  the 
facts  involved  in  each  package.  The 
packages  are  in  various  states  of 
completeness,  both  as  to  substance  and 
to  process.  Some  merely  require  a  final 
review  to  ensure  that  they  accurately 
reflect  the  current  situation,  while 
others  will  require  extensive  revision 
because  the  biological  situation  may 
have  changed  since  the  proposal  was 
issued.  Still  other  proposals  were  issued 
shortly  before  the  funding  interruption, 
so  that  requests  for  public  hearings  or  to 
extend  the  comment  periods  could  not 
be  acted  upon.  As  a  result  of  this 
variety,  final  determinations  on  the 
pending  proposed  listings  will  move 
through  the  system  at  very  different 
rates.  Those  that  still  require  addressing 
public  comments  will  take  considerably 


more  time  to  bring  to  the  stage  of  final 
decision. 

The  $4  milUon  currently  appropriated 
is  substantially  less  than  what  is  needed 
to  eliminate  the  ctirrent  backlog  of  243 
proposed  species.  Because  the  facts 
involved  in  each  final  listing 
determination  can  vary  widely,  it  is 
impossible  to  generate  meaningful 
"average"  costs  for  each  listing  activity. 
Processing  a  proposed  final  listing  may 
take  only  a  few  thousand  djllars  if 
basically  all  steps  except  final  approval 
and  Federal  Register  publication  are 
completed.  But  processing  may  take 
many  thousands  of  dollars  if  additional 
comment  and  responses  or  public 
hearings  are  required.  The  economic 
analyses  required  for  critical  habitat 
designations,  for  example,  may  require 
substantial  dollars  as  well  as  time. 

Following  completion  of  work  by  the 
Field  Office,  draft  recommendations  on 
each  package  will  be  sent  to  the 
Regional  Office  for  policy  review  and,  if 
appropriate,  concurrence.  Dependilig  on 
the  remaining  steps  that  must  be 
completed,  the  above  described  steps 
ma^  take  from  30-120  days. 

Following  approval  by  the  Regional 
Office,  the  draft  recommendations  will 
be  sent  to  the  Washington  Office  for 
technical  and  policy  review  and 
approval  by  the  Director.  Including  a 
brief  review  by  the  Department's  Office 
of  Regulatory  Affairs,  review  time  in  the 
Washington  Office  may  require  30  to  60 
days,  especially  if  changes  are 
necessary.  Rules  with  critical  habitat 
also  require  review  by  the  Office  of 
Management  and  Budget  and  will  take 
additional  time  to  complete. 

Pending  Litigation 

The  Service  is  presently  involved  in 
numerous  cases  in  federal  court  that 
involve  proposed  and  final  listings, 
petition  findings,  and  critical  habitat 
designations.  As  of  April  1, 1996, 
approximately  60  separate  civil  suits 
directed  at  the  process  of  listing  species 
under  the  Act  were  pending  against 
Federal  officials  or  agencies.  As  of  April 
1, 1996,  the  Secretary  of  the  Interior  had 
received  approximately  300  Notices  of 
Intent  to  Sue  (required  under  the  Act 
before  suit  may  be  filed  (see  16  U.S.C. 
§  1540(g))),  on  which  litigation  has  not 
yet  been,  but  could  be  filed  at  any  time.' 
Many  of  these  Notices  of  Intent  deal 
with  the  listing  process. 

During  the  moratorium  on  final 
listings  and  critical  habitat  designation 
that  was  in  effect  for  nearly  thirteen 
months,  the  courts  generally  agreed 
with  the  Service  that  it  could  not  legally 
act  to  meet  deadlines  without  a  lawful 
source  of  funds.  See,  e.g.. 
Environmental  Defense  Center  v. 


Babbitt.  73  F.3d  867  (9th  Cir.  1995).        - 
Now  that  the  moratorium  is  no  longer  in 
effect,  and  funds,  albeit  limited,  are    ■■  '. 
available  for  this  task,  the  Service  must 
decide  how  to  best  spend  these  funds  to 
carry  out  the  purposes  of  the  Act.  The 
press  of  pending  and  threatened  new 
litigation  could  complicate  this  task 
immensely. 

This  pending  and  threatened 
litigation  presents  many  competing  and 
conflicting  rloims,  and  in  the  current 
budgetary  situation  translates  into 
expensive  demands  on  inadequate 
resources.  Actions  requested  by 

filaintiffs  cover  the  entire  spectrum  of 
isting  activities,  bom  petitions  to  add 
species  to  the  list  to  requests  to  overturn 
existing  listings.  Taken  collectively, 
these  pending  and  potential  cases  seek 
different  and  sometimes  diametrically 
opposed  results. 

Defending  existing  and  any  new 
lawsuits  can  divert  considerable 
resources  away  from  the  Service's 
efforts  to  conserve  endangered  species. 
When  the  Service  undertakes  one  listing 
activity,  it  inevitably  forgoes  another.  In 
some  cases  courts  have  ordered  the 
Service  to  complete  activities  that  are 
simply  not,  in  the  Service's  expert 
judgment,  among  the  highest  biological 
priorities. 

Development  and  Publication  of 
Interim  Listing  Priority  Guidance  and 
Its  Relationship  to  the  1983  Priority 
Guidance 

In  1983  the  Service  adopted 
guidelines  to  govern  the  assignment  of 
priorities  to  species  under  consideration 
for  listing  as  endangered  or  threatened 
under  section  4  of  the  Endangered 
Species  Act  (48  FR  43098-43105; 
September  21, 1983)  The  purpose  of 
those  guidelines  was  to  establish  a 
rational  system  for  allocating  available 
appropriations  to  the  highest  priority 
species  when  adding  species  to  the  lists 
of  endangered  or  threatened  wildlife 
and  plants  or  reclassifying  threatened 
species  to  endangered  status.  The 
system  places  greatest  importance  on 
the  immediacy  and  magnitude  of 
threats,  but  also  factors  in  the  level  of 
taxonomic  distinctiveness  by  assigning 
priority  in  descending  order  to 
monotypic  genera,  full  species,  and 
subspecies  (or  equivalently,  distinct 
population  segments  of  vertebrates). 

The  1983  guidelines  do  not  establish 
priorities  among  different  types  of 
listing  activities,  which  include 
processing  pending  proposed  listings, 
new  proposed  listings,  delistings  or 
reclassifications,  petition  findings,  and 
critical  habitat  determinations.  The 
backlog  of  proposed  species  created  by 
the  moratorium  and  the  recent  funding 
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constraints  prompted  the  Service  to 
establish  priorities  among  the  various 
listing  activities.  .         ■ .     .      ■    r ' . :  ^ 

Accordingly,  earlier  this  spring,  in  -y 
anticipation  of  facing  a  possible  lifting  ■ 
of  the  moratorium  on  final  listings  and 
critical  habitat  designations  but  with 
only  limited  funds  available  to  clear 
away  the  large  backlog  of  proposed 
species  that  had  built  up  in  the  interim, 
the  Servic-e  published  interim  listing 
priority  guidance  in  the  Mar  :h  11, 1996 
edition  of  the  Federal  Rp.v.stcr  (61  FR 
9651-9653)  and  solicited  public 
comment  on  that  guidance.  Summaries 
of  the  interim  guidance  and  all 
comments  received,  and  responses  to 
the  comments,  are  included  in  the 
following  sections.  ■ 

The  1983  guidelines  properly  set 
priorities  for  the  Service,  under  a  fully- 
funded  Section  4  program,  for  making 
expeditious  progress  in  adding  species 
to  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants.  They 
are  not,  however,  sufficient  to  deal  with 
the  present  backlog  of  proposed  species. 
The  Service  developed  the  Interim 
Listing  Priority  Guidance,  which  in  a 
slightly  modified  form  is  now 
republished  as  final  guidance,  to 
provide  a  means  to  reconcile  these 
competing  and  conflicting  demands  in  a 
biologically  effective  and  efficient  way 
to  best  carry  out  the  purposes  of  the  Act. 
Specifically,  after  careful  deliberation, 
the  Service  has  decided  that,  in  order  to 
focus  conservation  benefits  on  those 
species  in  greatest  need,  processing  final 
determinations  relative  to  the  pending 
proposed  listings  should  receive  higher 
priority  than  other  actions  required  by 
section  4  (such  as  petition  findings,  new 
proposed  listings,  reclassifications  or 
delistings,  and  critical  habitat 
determinations).  Publication  of  the 
priority  guidance  is  intended  U>  explain 
to  the  public  (including  fitigants  and 
reviewing  courts)  precisely  how  the 
Service  believes  it  should  use  its  limited 
listing  appropriations  to  maximum 
effect  to  carry  out  the  purposes  of  the 
Act.  - 

The  Department  of  Justice  and  the 
Department  of  the  Interior  Solicitor's ' 
Office  will  generally  ask  litigants  and 
the  courts  to  defer  to  this  listing  priority 
system.  Near  the  end  of  fiscal  year  1996, 
the  Service  will  review  the  extent  of  the 
remaining  listing  backlog  and  the  fiscal 
year  1997  budget  situation  to  determine 
if  an  extension  of  this  guidance  is 
necessary.  For  the  reasons  set  out  in  the 
preamble  of  the  notice,  the  Service  finds 
that  good  cause  exists  under  5  U.S.C. 
SS3(d)  to  make  this  guidance  effective 
upon  the  date  of  publication  in  the 
Federal  Register. 


Summary  of  Interim  Listing  Priority 
Guidance 

The  main  principle  underlying  the 
listing  priority  guidance  is  to  focus  the 
limited  listing  resources  on  those    - 
actions  that  will  resuh  in  the  greatest 
conservation  benefit  for  the  species  in 
most  urgent  need  of  tlie  Act's 
protections.  Because  only  listed  species 
receive  the  full  conservation  benefits 
and  substantive  protections  of  the  Act. 
and  because  die  vist  majority  of  the 
proposed  species  fsce  high-magnimde 
threats  to  their  continued  survival,  the 
Service  decided  to  give  highest  priority 
to  handling  emergency  situations  and 
resolving  the  listing  status  of  the  243 
outstanding  proposed  listings.  Highest 

f)riority  actions  were  assigned  to  Tier  1, 
owest  priority  to  Tier  5. 

Tier  1 — Emergency  listings.  Under 
section  4(b)(7)  of  the  Act,  the  Secretary 
may  list  a  species  on  an  emergency  basis 
(without  the  usual  public  notice  and 
comment  procedure)  if  an  emergency 
exists  that  poses  "a  significant  risk  to 
the  well-being  of  any  species  of  fish  or 
wildlife  or  plants.  •   *   *"  Generally,  an 
emergency  listing  rule  remains  in  effect 
for  240  days,  during  which  time  the 
Service  typically  issues  a  proposed 
listing  and  makes  a  final  determination 
as  to  whether  final  listing  is  appropriate. 

Tier  2 — Preparation  and  processing  of 
final  decisions  on  outstanding  proposed 
listings.  Within  Tier  2,  highest  priority 
will  be  given  to  species  facing  the 
highest  magnitude  and  most  imminent 
threats.  For  species  with  equal  listing 
priority  assignments,  the  foUowiiig 
types  of  actions  will  receive  subsequent 
priority — fisting  packages  that  cover 
multiple  species;  listing  packages  that 
can  be  quickly  cleared  (e.g.,  those  with 
few  public  comments  or  bctual 
questions  presented);  and  proposals  that 
have  been  pending  the  longest. 

Tier  3 — Preparing  and  processing  new 
proposed  listings  for  species  facing 
high-magnitude  threats;  and  screening 
petitions  for  emergency  situations. 

Tier  4 — Preparing  and  processing 
proposed  listings  for  species  facing 
moderate-  or  low-magnitude  threats; 
processing  final  decisions  on  pending 
proposed  reclassifications  and 
delistings;  preparing  and  processing 
administrative  findings  for  petitions. 

Tier  5 — Preparing  and  processing 
critical  habitat  determinations  and 
preparing  or  processing  new  proposed  . 
delistings  or  reclassifications. 

Summary  of,  and  Responses  to. 
Comments  and  Recommendations  on 
the  Interim  Listing  Priority  Guidance 
Comments  on  the  interim  listing , . 
'priority  guidance  were  received  from 


the  following  organizations — BMI 
Marketing  and  Marine  Services  Corp.; 
Arizona  Game  &  Fish  Department;  the 
Marine  Industries  Association  of   , 
Florida,  Ina;  and  Messrs.  Eric 
Glitzenstein,  Michael  Sherwood,  and 
William  Snape.  counsel  for  the  plaintiffs 
in  the  Fund  for  Animals  v.  Lujan,  Civ. 
No.  92-800,  D.D.C. 

The  comments  from  the  Arizona 
Department  of  Game  &  Fish  expressed 
general  support  fnr  ttie  interim  priority 
guidance,  hut  recuiriniended  that 
reclassifications  and  delistings  should 
receive  higher  priority,  perhaps  in  Tier 
2  of  the  interim  guidance.  The  Service 
recognizes  the  useful  regulatory  relief 
that  delistings  or  reclassifications  can 
provide.  The  priority  guidance  provides 
that  to  the  extent  such  actions  have  been 
processed  and  approved  through  the 
Regional  offices,  these  actions  vrill 
proceed  while  the  subject  guidance  is  in 
effect.  However,  generation  of  new 
proposed  delistings  or  reclassifications 
cannot  be  justified  in  a  time  of  extreme 
budget  constraints  and  while  there  is  an 
extensive  backlog  of  proposed  species 
awaiting  final  determinations.  The 
Service  regrets  that  the  limited 
appropriations  made  available,  coupled 
with  the  backlog  of  new  listings  built  up 
by  the  moratorium,  have  delayed 
delistings  and  reclassifications.  The 
Service  has  decided  to  combine  all 
activities  that  were  assigned  to  Tiers  3, " 
4,  and  5  and  place  them  collectively  in 
a  single  Tier  3  for  reasons  explained 
below. 

The  Marine  Industries  Association  of 
Florida,  Inc.  (MIA)  expressed  a  similar 
concern  about  the  lower  priority  of 
delisting  or  reclassification  actions, 
responded  to  above.  The  MIA  also 
commented  that  the  proposed  guidance 
should  not  be  used  to  "rush  new  listings 
thru"  for  species  that  are  highly 
scientifically  controversial.  In  the 
interim  listing  priority  guidance,  the 
Service  noted  that  additional  public 
comment  periods  might  be  necessary 
before  rules  can  be  finalized  if  there  are 
imresolved  questions  or  new 
information  that  must  be  evaluated.  (See 
61  Fed.  Reg.  at  9653,  section  entitled 
"Setting  Priorities  Within  Tier  2").  The 
Service  will  ensure  that  sound  science, 
including  peer  review,  forms  the 
foundation  for  all  listing  decisions. 

Comments  submitted  Dy  BMI 
Marketing  &  Marine  Services  Corp., 
cautioned  that  final  decisions  on 
proposed  listings  should  not  be  rushed, 
advising  the  Service  to  take  the  same 
care  and  procedure  as  if  no  time  had 
been  lost  The  Service  agrees  with  this 
comment.  Each  pending  proposal  will 
be  reviewed  to  ensure  it  contains 
current  and  accurate  information. 
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Where  necessary,  public  comment        ' 
periods  will  be  reopened.  ' 

The  allomeys  representing  the  Fund 
For  Animals  (FFA)  expressed  concern 
that  they  were  not  consulted  prior  to 
release  of  the  interim  guidance,  since  it 
will  substantially  affect  the  Service's 
implementation  of  a  court-ordered 
setllemeni  agreement  with  FFA  dealing 
with  the  processing  of  species  regarded 
as  candidates  for  listing  under  the  Act. 
The  FFA  attorneys  also  expressed 
concern  thai  ibf;  Seivice  v  oUted  section 
4(h)  of  the  Act  by  failing  tu  provide 
opportunity  for  public  comment  prior  to 
enactment  of  the  priority  guidance.  The 
FFA  attorneys  asserted  that  requiring  ; 
completion  of  all  final  listings  before 
beginning  new  proposals  is  contrary  to 
the  settlement  agreement  and  4 

inconsistent  with  sound  administration 
of  the  Act.  The  FFA  also  expressed 
concern  that  the  Service  has  erected  a 
series  of  administrative  hurdles  that 
unnecessarily  slow  the  speed  at  which 
species  can  be  added  to  the  list. 

On  the  objection  to  making  the    - 
interim  guidance  effective  immediately, 
the  Service  believes  it  acted  reasonably 
and  responsibly  in  so  doing.  More 
importantly,  although  the  Service 
found,  as  staled  in  the  interim  guidance 
(see  61  FR  9651),  that  good  cause 
existed  to  make  the  guidance  effective 
immediately,  it  nonetheless  solicited 
and  received  comments  from  the  public, 
and  has  taken  them  into  account  and 
responded  to  them  now  in  confirming 
the  guidance.  There  was  no  opportunity 
to  implement  the  interim  guidance 
anyway,  because  the  listing  program 
was  essentially  unfunded  and  the 
moratorium  was  not  lifted  until 
President  Clinton  approved  a  waiver  of 
the  moratorium  on  April  26, 1996. 

As  discussed  above,  the  limited 
appropriated  funds  for  listing  activities 
now  available  are  simply  not  sufficient 
to  allow  the  Service  to  meet  all  of  its 
immediate  responsibilities  under    • 
Section  4  of  the  Act.  Thus  the  Service 
must  make  difficult  decisions  about 
how  best  to  allocate  the  limited  funds. 
In  anticipation  of  this  situation,  the 
Service  made  the  interim  listing  priority 
guidance  effective  immediately  upon ' 
publication  on  March  11, 1996_since  it 
had  no  idea  when  a  full  year 
appropriation  might  be  enacted 
(Congress  having  enacted  several  short- 
term  Crs  during  this  period)  and  the 
Service  wanted  to  have  a  plan  for 
dealing  with  the  situation  IL  kliuw  it 
would  face  when  the  moratorium  was 
lifted.  Comments  received  in  response 
to  the  interim  guidance  were  considered 
and  are  addressed  in  this  notice. 

Unless  extended,  the  guidance  Is   ■ 
effective  until  the  end  of  this  fiscal  year 


on  September  30, 1996.  Given  the 
magnitude  of  the  backlog  and  the 
limited  funds  available,  however,  it  is 
highly  unlikely  that  the  Service  will 
complete  processing  of  all  of  the 
pending  proposed  listings  within  that 
time.  Most  of  the  outstanding  proposed 
listings  are  for  species  determined  to 
face  high-magnitude  threats  (priority  1- 
6  under  the  1983  listing  priority 
guidelines).  Once  the  backlog  of 
proposed  species  that  face  high 
magnitude  threats  has  be«^ri  biiji.ght 
under  control,  the  Service  will  rescind 
this  guidance  and  return  to  a  more 
typical  implementation  of  section  4  that 
also  includes  preparation  of  proposed 
listings,  delistings,  and  processing  of 
petitions. 

The  court-approved  Settlement 
Agreement  in  Fund  for  Animals  v. 
Lujan,  Civ.  No.  92-800  (GAG)  (D.D.C., 
Dec.  15, 1992)  discussed  by  Glitzenstein 
et  al.  in  their  comments  illustrates  the 
problem  posed  by  competing  resource 
demands.  That  agreement  requires  the 
Service  to  resolve  the  conservation 
status  of  443  candidate  species  (either 
by  the  publication  of  a  proposed  listing 
rule  or  the  publication  of  a  notice 
stating  reasons  why  listing  is  not 
warranted)  by  September  30, 1996. 
Resolution  of  their  status  would  require, 
for  each  species,  publication  of  either  a 
proposed  listing  rule  or  a  notice  stating 
reasons  why  listing  is  not  warranted. 
The  agreement  does  not,  of  its  own 
terms,  require  final  decisions  on 
listings.  Therefore,  while  it  in  a  sense 
advances  the  process  of  formally 
protecting  species,  full  compliance  with 
the  agreement  will  not  bring  the  full 
protections  of  the  Act  to  any  species. 

Up  to  the  time  the  funding  for  the 
listing  program  became  severely 
constrained,  the  Service  was  on  track  to 
achieve  full  compliance  with  this 
agreement.  The  Service  has  published, 
during  the  period  covered  by  the 
agreement,  proposed  listing  rules  for 
359  candidate  species. 

Despite  this  progress,  the  Service  is 
now  left  with  the  following  dilemma.  If 
it  were  to  continue  to  expend  money  on 
moving  candidate  species  forward  to  the 
proposed  listing  state  in  order  to  comply 
with  the  settlement  agreement,  it  would 
deplete  the  entire  $4  million  listing 
appropriation  for  fiscal  year  1996. 
Processing  of  proposed  Usting  rules  - 
requires  the  investment  of  considerable 
time  and  resources.  It  involves 
substantial  research,  status  review, 
coordination  with  State  and  local 
governments  and  other  interested 
parties,  and  conducting  public  hearings 
.  and  peer  review. 

If  the  Service  were  to  devote  its  entire 
budget  for  the  remainder  of  fiscal  year 


1996  to  complying  with  the  Fund  for 
Animals  Settlement  Agreement,  the 
available  funds  would  be  insufficient. 
More  important,  if  the  Service  were  to 
follow  this  course,  it  would  be  devoting 
no  resources  to  final  listing  decisions  on 
the  243  species  that  have  already  been 
proposed  for  listing.  Being  so  close  to 
receiving  the  full  protection  of  the  Act, 
these  species  would  remain  unprotected 
under  this  course  of  action,  while  ^\\  the 
Service V,  effo.ts  in  the  '  '.'  "„  p.of.eLS 
would  be  bent  toward  deciding  whether 
•q  move  ■:andidnle  species  closer  to 
proposed  listing,  where  they  receive 
some  limited  procedural  protection  (the 
section  7  conference  requirement,  see  16 
U.S.C.  1536(a)(4)),  but  not  the  full     . 
substantive  and  procedural  protections 
offered  by  final  listing.  This  course  of 
action  would  also  result  in  a  slill  larger 
backlog  of  proposed  species  awaiting 
final  action. 

Put  a  little  differently,  this  one  court- 
approved  settlement  agreement,  absent 
modification,  would  defeat  a  primary 
purpose  of  lifting  the  listing 
moratorium.  The  Service  is 
recommending,  therefore,  that  the 
Department  of  Justice  seek  appropriate 
relief  from  the  courts  to  allow  the 
highest  priority  proposed  species  to  be 
processed  and,  if  appropriate,  added  to 
the  lists  of  endangered  and  threatened 
wildlife  and  plants,  consistent  with  the 
provisions  of  this  listing  priority 
guidance. 

The  FFA  also  expressed  concern  that 
the  Service  has  erected  a  series  of 
administrative  hurdles  that 
unnecessarily  slow  the  speed  at  which 
species  can  be  added  to  the  list.  This 
comment  does  not  pertain  to  the  subject 
matter  of  this  notice,  which  deals  with 
the  relative  priority  of  various  listing 
activities  undertaken  by  the  Service, 
rather  than  the  procedures  used  to 
accomplish  those  activities. 
Nevertheless,  the  Service  reaffirms  it 
will  process  decisions  on  proposed 
species  as  expeditiously  as  possible, 
consistent  with  the  substantive  and 
procedural  requirements  of  Section  4  of 
the  Act. 

The  administrative  "hurdles"  noted 
by  the  FFA  consist  of  joint  policy 
statements  issued  by  the  National 
Marine  Fisheries  Service  and  the  Fish 
and  Wildlife  Service  on  July  1. 1994  (59 
FR  34270-34275).  Those  joint  policies 
are  aimed  at  ensuring  thai  the  Act's 
requirement  to  use  the  "best  available 
scientific  and  commercial  data"  in  the 
decision-making  process  on  petitions 
and  proposed  listing  rules,  see  16  U.S.C. 
1533(b),  is  met  and  that  appropriate 
coordination  occurs  with  Slate 
conservation  agencies  and  Ihe  public. 
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Final  Listing  Priority  Guidance 

The  Service  has  considered  all     _ 
comments  and  believes  thai  some"    •_ 
revision  of  the  interim  guidance  is  >  ■   '  ■ 
appropriate.  The  Service  has  decided  to 
assign  all  activities  other  than 
emergency  listings  and  final  review  of 
pending  proposal^  to  Tier  3.  This 
decision  is  biased  on  the  reality  that  the 
fiscal  year  1996  appropriation  is 
insufficient  to  fully  dispense  »rith  the 
entire  backlog  of  proposed  species,  such 
that  the  Service  is  unUkely  to  undertake 
any  actions  below  Tier  2  prior  to 
September  30, 1996.  The  Senice  adopts 
the  revised  listing  priority  guidance  as 
final  guidance  for  assigning  relative 
priorities  to  listing  actions  conducted 
under  section  4  of  the  Endangered  » 

Species  Act,  to  remain  in  effect  until 
September  30, 1996,  unless  extended. 
This  guidance  supplements,  but  does 
not  replace,  the  currant  listing  priority 
guidelines  (48  FR  43098;  September  21, 
1983),  which  are  silent  on  the  matter  of 
prioritizing  among  different  types  of 
listing  activities.  The  terms  of  this 
guidance  are  effective  only  on  the  listing 
priorities  of  the  Service.  Listing  actions 
under  the  jurisdiction  of  the  Department 
of  Commerce,  National  Marine  Fisheries 
Service  will  be  processed  according  to 
priorities  established  by  that  agency. 

Section  4(b)(1)  of  the  Act  requires  the 
Service  to  use  the  "best  available 
scientific  and  commercial  information" 
to  determine  those  species  in  need  of 
the  Act's  protections.  It  has  been  long- 
standing Service  policy  that  the  order  in 
which  species  should  be  processed  for 
listing  is  based  primarily  on  the 
immediacy  and  magnitude  of  the  threats 
they  face.  Given  the  large  backlog  of 
proposed  species,  the  backlog  of 
pending  petitions,  and  the  list  of 
candidate  species  awaiting  proposal,  it 
will  bo  extremely  important  for  the  - 
Service  to  focus  its  efforts  on  actions 
that  will  provide  the  greatest 
conservation  benefits  to  imperiled 
species  in  the  most  expeditious  manner. 

The  Service  will  base  decisions 
regarding  the  order  in  which  species 
will  be  proposed  or  listed  on  the  1983 
listing  priority  guideUnes  and  the'  . 
priority  guidance  in  this  noticaJThese 
decisions  will  be  implemented  by  the 
Regional  Office  designated  with  lead 
responsibifily  for  the  particular  species. 
The  Service  allocates  its  Usting  - 
appropriation  among  the  Regional . 
Offices  based  primarily  on  the  mnnber 
of  proposed  and  candidate  species  for 
which  the  Region  has  lead 
responsibihty.  This  ensures  that  those 
areas  of  the  country  with  the  largest 
percentage  of  known  imperiled  biota 
will  receive  a  correspondingly  high 


level  of  listing  resources.  The  1983 
listing  priority  guidelines  and  this 
guidance  will  be  applied  at  the 
National,  Regional,  and  local  levels. 
Given  the  workload-based  allocation, 
and  the  fact  that  the  $4  million  is  not 
sufficient  to  complete  final 
determinations  on  all  pending  proposed 
listings,  the  Service  does  not  anticipate 
imdertaking  any  actions  in  Tier  3  prior 
to  September  30, 1996. 

To  address  the  biologiuil,  budgetary, 
and  jdininistrative  issues  noted  above, 
the  Service  therefore  adopts  the 
following  listing  priority  guidance.- 

The  following  sections  describe  a 
multi-tiered  approach  that  assigns 
relative  priorities,  on  a  descending  ■ 
basis,  to  actions  to  be  carried  out  under 
section  4  of  the  Act.  The  various  types 
of  actions  within  each  tier  (such  as  new 
proposed  listings,  administrative 
petition  findings,  etc.)  will  be  accorded 
roughly  equal  priority,  but  the  1983 
listing  priority  guidelines  will  be  used 
as  appficable.  The  Service  emphasizes 
that  this  guidance  is  effective  until 
September  30, 1996  (unless  extended  by 
future  notice)  and  the  agency  looks 
forward  to  returning  to  a  more  typical 
implementation  of  the  Act's  listing 
responsibilities,  to  concurrently  process 
petition  findings;  proposed  and  final 
listings,  reclassifications,  or  delistings; 
and  critical  habitat  determinations,  after 
the  backlogs  have  been  reduced. 
Tier  1 — Emergency  Listing  Actions 

The  Service  will  immediately  process 
emergency  listings  for  species  that  face 
an  imminent  risk  of  extinction  under 
the  emergency  listing  provisions  of 
section  4(b)(7)  of  the  Act  and  will 
prepare  a  proposed  listing  immediately 
upon  learning  of  the  need  to  emergency 
list  The  Service  will  screen  all  petitions 
and  other  status  information  it  receives 
to  determine  if  an  emergency  situation 
exists. 

Tier  2 — Processing  Final  Decisions  on 
Proposed  Listings 

In  issuing  the  pending  proposed 
listings,  the  Service  found  that  the  vast 
majority  of  the  proposed  species  foced 
high-magnitude  threats.  The  Service 
believes  that  focusing  efforts  on  making  , 
final  decisions  relative  to  these 
proposed  species  will  provide 
maximum  conservation  benefits  to  those 
species  that  are  in  greatest  need  of  the     . 
Act's  protections.  Since  only  emergency 
or  final  listings  provide  substantive 
protection,  the  Service  is  of  the  strong 
belief  that  this  activity  should  take 
precedence  over  new  proposed  listings, 
reclassifications  or  delistings,  petition 
findings,  and  critical  habitat 
designations,  which  in  comparison  to 


listing,  provide  limited  conservation 
benefits.  ,  ... 

Setting  Priorities  Within  Her  2  '  •,    '  ''i  ' 

Most  of  the  pending  proposed  listings 
deal  with  species  that  face  high- 
magnitude  threats,  such  that  additional 
guidance  is  needed  to  clarify  the  relative 
priorities  within  Tier  2.  Proposed  rules 
dealing  with  taxa  deemed  to  face 
imminent,  high-magnitude  threats  will 
hav!;  the  uij,*iesi  Oiiorily  within  Tier  2. 
The  Service  wii'  piomptly  review  the 
backlog  of  243  proposed  species  and 
each  Region  will  reevaluate  the 
immediacy  and  magnitude  of  threats 
facing  all  species  that  have  been 
proposed  for  listing  and  revise  the    ' . 
species'  Usting  priority  assignments 
accordingly.  'Those  with  the  highest 
listing  priority  will  be  processed  first. 

To  further  prioritize  among  the  Tier  2 
actions,  proposed  listings  that  cover 
multiple  species  will  be  processed 
based  on  the  most  urgent  listing  priority 
of  the  component  species  and  multi- 
species  packages  will  have  priority  over 
single-species  proposed  rules  with  equal 
priority  unless  the  Service  has  reason  to 
believe  that  the  single-spedes  proposal 
should  be  processed  to  avoid  possible 
extinction.  Furthermore,  in  those  cases 
where  a  proposed  listing  for  a  high- 
priority  species  also  includes  other 
species  with  lower  listing  priorities,  the 
listing  package  will  not  be  disassembled 
to  deal  only  with  the  high  priority 
species. 

Due  to  unresolved  questions  or  to  the 
length  of  lime  since  proposal,  the 
Service  may  detHrmine  that  additional 
public  comment  or  hearings  are 
necessary  before  issuing  a  final  decision 
for  some  Tier  2  actions.  If  the  listing 
priorities  are  equal,  proposed  listings 
that  can  be  quickly  completed  (based  on 
factors  such  as  few  public  comments  to 
address  or  final  decisions  that  were 
'  almost  complete  prior  to  the 
moratorium)  will  have  higher  priority 
than  proposed  rules  for  species  with 
equivalent  listing  priorities  that  still 
require  extensive  work  to  complete. 

Given  species  with  equivalent  listing 
priorities  and  the  factors  previously 
discussed  being  equal,  proposed  listings 
with  the  oldest  dates  of  issue  should  be 
processed  first 

Tier  3— Ail  Other  Usting  Actions, 
Including  Processing  Reclassifications 
and  Delistings,  New  Proposed  Listings, 
Petition  Findings,  and  Critical  Habitat 
Designations 

'While  the  backlog  of  candidate 
species  has  been  reduced  substantially 
since  1992,  the  Service  has  determined 
that  182  species  warrant  issuance  of 
proposed  listings.  The  Act  directs  the 
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Service  to  make  "expeditious  progress" 
in  adding  new  species  to  the  lists  and 
thereby  necessitates  steady  work  in    . 
reducing  the  number  of  outstanding 
candidate  species.  Issuance  of  new 
proposed  listings  is  the  first  formal  step 
in  the  regulatory  process  for  listing  a 
species.  However,  this  step  provides 
only  limited  conservation  benefits  and 
the  Service  believes  that  issuance  of 
new  proposed  listings,  even  for  species 
facing  imminent,  high  r  i.^itude 
threats,  should  there.ois  be  afforded 
lower  priority  so  long  as  a  large  backlog 
exists  of  proposed  listings  for  species 
facing  high-magnitude  threats. 

The  Service  will  conduct  a 
preliminary  review  of  any  petition  to 
list  a  species  or  change  a  threatened 
species  to  endangered  status  to  i. 

determine  if  an  emergency  situation 
exists  or  if  the  species  would  probably 
be  assigned  a  high  listing  priority  upon 
completion  of  a  status  review.  If  the 
initial  screening  indicates  an  emergency 
situation  the  action  will  be  elevated  to 
Tier  1.  The  historical  record  on  listing 
petitions  reveals  that  fewer  than  25 
percent  of  all  petitions  are  found  to 
warrant  listing. 

Processing  reclassifications  and 
delistings  can  provide  welcome 
regulatory  relief.  The  Service  regrets 
that  such  activities  must  be  accorded 
Tier  3  priority  due  to  the  limited 
appropriations  provided  by  Congress 
and  the  need  to  devote  scarce  funds  to 
carry  out  the  overall  protective  purposes 
of  the  Act. 

Designation  of  criticalhabitat 
consumes  large  amounts  of  the  Service's 
listing  appropriation  and  generally 
provides  only  limited  conservation 
benefits  beyond  those  achieved  when  a 
species  is  listed  as  endangered  or 
threatened.  Because  critical  habitat 
protections  apply  only  to  Federal 
actions,  situations  where  designating 
critical  habitat  provides  additional 
protection  beyond  that  provided  by  the 
jeopardy  prohibition  of  section  7  are 
rare.  It  is  critical  during  this  period  to 
maximize  the  conservation  benefit  of 
every  dollar  spent  in  the  listing  activity. 
The  relatively  small  amount  of 
additional  protection  that  is  gained  by 
designating  critical  habitat  for  species 
that  are  already  listed  i  j  greatly 
outweighed  by  providing  the 
protections  included  in  sections  7  and 
9  to  newly-listed  species.  Therefore,  the 
Service  will  place  higher  priority  on 
addressing  species  that  presently  have 
no  protection  under  the  Act  rather  than 
devoting  limited  resources  to  the 
expensive  process  of  designating  critical 
habitat  for  species  already  protected  by 
the  Act. 


Rules  and  Findings  Currently  Near 
CompleUon 

The  Headquarters  Office  will 
promptly  process  any  draft  final  rules  to 
add  species  to  or  remove  species  from 
the  lists,  draft  proposed  listings  or 
delistings,  draft  petition  findings,  draft 
proposed  or  final  critical  habitat 
determinations,  and  draft  withdrawal 
notices  that  were  in  the  Washington 
Office  prior  to  the  date  of  this  notice  but 
ro'ild  ar'X  tt ;  .c  -^ssed  because  of  the 
funding  ^  m  ;trairts  or  the  moretorium. 
These  act.ons  will  require  little 
additional  work  to  complete  and  the 
Service  believes  it  to  be  cost-effective  to 
finish  up  these  actions  that  were 
inadvertently  delayed  by  the  funding 
constraints.  The  anticipated  number  of 
such  actions  is  fewer  than  ten. 

Notiiying  the  Courts  on  Matters  in 
Litigation 

The  Service  will  assess  the  relative 
priority  of  all  section  4  petition  and 
rule-making  activities  that  are  the 
subject  of  active  litigation  using  this 
guidance  and  the  1983  listing  priority 
guidelines.  In  many  cases,  simply 
identifying  the  tier  in  which  an  activity 
falls  will  suffice  to  determine  whether 
the  Service  will  undertake  that  action 
during  the  time  this  priority  guidance  is 
in  effect.  The  Service,  through  the  Office 
of  the  Solicitor,  will  then  notify  the 
Justice  Department  of  its  priority 
determination  and  request  that 
appropriate  relief  be  requested  from 
each  district  court  to  allow  those  species 
with  the  highest  biological  priority  to  be 
addressed  first.  To  the  extent  that  the 
courts  do  not  defer  to  the  Service's 
priority  guidance  and  the  1983  listing 
priority  guidelines,  the  Service  will  of 
course  comply  with  court  orders  despite 
any  conservation  disruption  that  may 
result. 

The  Service  will  not  elevate  the 
priority  of  proposed  listings  for  species 
simply  because  they  are  subjects  of 
active  litigation.  To  do  so  would  let 
litigants,  rather  than  expert  biological 
judgments,  control  the  setting  of  listing 
priorities.  The  Regional  Office  with 
responsibility  for  processing  such 
packages  will  need  to  determine  the 
relative  priority  of  such  cases  based 
upon  this  guidance  and  the  1983  listing 
priority  guidelines  and  furnish  ~ 
supporting  documentation  that  can  be 
submitted  to  the  relevant  Court  to 
indicate  where  such  species  fall  in  the 
overall  priority  scheme. 

Authority 

The  authority  for  this  notice  is  the 
Endangered  Species  Act  of  1973,  as 
amended,  16  U.S.C  1531  et  seq. 


Dated:  May  10. 1996. 
MoUie  Beanie, 

Director.  Fish  and  Wildlife  Service. 
IFR  Doc  9&-12243  Filed  S-lS-96;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  658 
p.D.  05O896B] 

Shrimp  Rshery  ot  the  Gulf  of  Mexico; 
Texas  Closure 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Adjustment  of  the  beginning 

date  of  the  Texas  closure. 

SUMMARY:  NMFS  announces  an 
adjustment  of  the  beginning  date  of  the 
annual  closure  of  the  shrimp  fishery  in 
the  exclusive  economic  zone  (EEZ)  off 
Texas.  The  closure  is  normally  from 
May  15  to  July  15  each  year.  This  year 
the  closure  will  begin  on  June  1 .  1996. 
The  Texas  closure  is  intended  to 
prohibit  the  harvest  of  brown  shrimp 
during  the  major  period  of  emigration 
from  Texas  estuaries  to  the  Gulf  of 
Mexico  so  the  shrimp  may  reach  a 
larger,  more  valuable  size  and  to  prevent 
the  waste  of.brown  shrimp  that  would 
be  discarded  in  fishing  operations 
because  of  their  small  size. 
EFFECTIVE  DATE:  The  EEZ  off  Texas  is 
closed  to  trawl  fishing  from  30  minutes 
after  sunset,  June  1.  1996,  to  30  minutes 
after  sunset,  July  15, 1996,  unless  the 
latter  date  is  changed  through 
notification  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Justen,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The  Gulf 
of  Mexico  shrimp  fishery  is  pianaged 
under  the  Fishery  Management  Plan  for 
the  Shrimp  Fishery  of  the  Gulf  of 
Mexico  (FTvlP).  The  FMP  was  prepared 
by  the  Gulf  of  Mexico  Fishery 
Management  Council  and  is 
implemented  by  regulations  at  50  CFR 
part  658  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  FMP 
implementing  regulations  at  50  CFR 
658.26  describe  the  Texas  closure  and 
provide  for  adjustments  to  the  beginning 
and  ending  dates  by  the  Director, 
Southeast  Region,  NMFS,  under 
specified  criteria. 

Biological  data  collected  by  the  Texas 
Parks  and  Wildlife  Department  indicate 
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STATEMENT  OF  JOHN  6.  ROGERS,  ACTING  DIRECTOR,  U.S.  FISH  AND 
WILDLIFE  SERVICE,  BEFORE  THE  HOUSE  RESOURCES  C(»4MITTEE,  REGARDING 
THE  LIFTING  OF  THE  LISTING  MORATORIUM 

JUNE  25,  1996 


Thank  you,  Mr.  Chairman,  for  providing  the  Fish  and  Wildlife 
Service  the  opportunity  to  provide  testimony  on  the  procedures 
which  the  Service  will  follow  as  we  restart  the  endangered 
species  listing  program.   I  emphasize  that  my  testimony  reflects 
only  the  Fish  and  Wildlife  Service's  efforts  to  restart  the 
endangered  species  listing  program. 

During  the  last  three  years,  the  U.S.  Fish  and  Wildlife  Service 
has  been  striving  to  implement  the  Endangered  Species  Act  to 
conserve  species,  recognize  the  rights  and  concerns  of  property 
owners  and  achieve  the  greatest  conservation  benefits  in  the  most 
cost  effective  manner.   This  has  been  a  challenging  goal, 
especially  in  light  of  the  extreme  budgetary  constraints  and  the 
imposition  of  a  moratorium  on  final  listing  decisions  and 
designations  of  critical  habitat.   It  has  been  made  even  more 
challenging  by  the  highly  litigious  nature  of  this  issue:  the 
Service  is  currently  faced  with  several  hundred  Notices  of  Intent 
to  Sue,  as  well  as  159  lawsuits  filed  against  the  Service  on 
endangered  species  issues. 

The  Service  has  continued  its  efforts  to  improve  the 
implementation  of  the  ESA: 
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The  number  of  Habitat  Conservation  Plans  approved  and 
under  development  has  dramatically  increased.   In  1992,  14 
HCPs  had  been  approved.  By  the  first  of  March  1996,  141  had 
been  approved  and  300  more  are  in  the  works; 

We  are  seeing  incredible  enthusiasm  from  private 
landowners  for  new  "Safe  Harbor"  and  "No  Surprises" 
agreements;  and 

Our  emphasis  on  multispecies  conservation  efforts  is 
beginning  to  take  hold. 

Nevertheless,  the  double-barrel  blast  of  the  listing  moratorium 
and  funding  cuts  essentially  moth-balled  the  listing  program  for 
most  of  the  last  year.   As  a  result,  the  Service  currently  faces 
a  backlog  of  242  proposed  species  awaiting  final  listing 
decisions,  and  another  182  candidate  species  that  await  proposals 
for  listing.   The  Service  must  also  deal  with  pending  court 
orders  to  designate  critical  habitat  for  7  species  and  unresolved 
petitions  for  56  species. 

As  the  Members  of  the  Committee  are  aware,  on  April  26th, 
President  Clinton,  exercised  his  authority  under  the  1996  Omnibus 
Budget  Reconciliation  Act  and  waived  the- moratorium  on  final 
listings  and  critical  habitat  designations.   The  Service  fully 
supported  the  President's  action  and  is  in  the  process  of 
restarting  the  listing  program.   In  light  of  the  backlog 
mentioned  above,  it  became  critical  that  the  Service  develop  and 
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follow  an  orderly  plan  and  a  priority  system  for  resuming  listing 
activities.   This  guidance  was  published  in  the  Federal  Register 
on  May  16,  1996  and  I  would  request  that  a  copy  of  the  guidance 
be  placed  in  the  record.    I  would  like  to  focus  the  remainder  of 
my  testimony  on  the  policy  that  the  Service  will  follow  in 
restarting  the  listing  program. 

As  we  are  all  aware,  the  primary  purposes  of  the  ESA  are  to 
conserve  species  and  the  ecosystems  upon  which  they  depend.   It 
is  a  long-standing  Service  policy  that  the  highest  priority  be 
given  to  those  species  believed  to  face  the  greatest  threat  of 
extinction.   In  light  of  continued  budgetary  constraints  it  is 
especially  important  that  the  Service  continue  with  this  policy. 
In  restarting  the  listing  program,  the  Fish  and  Wildlife  Service 
is  committed  to  four  guiding  principles: 

1)  Highest  priority  will  be  given  to  those  species  that 
are  in  greatest  need  of  the  protections  of  the  ESA 
based  on  the  priorities  established  in  the  recently 
published  listing  priority  guidance  and  the  1983 
Listing  Priority  Guidelines  (which  I  will  outline  later 
in  my  testimony) ; 

2)  Biologicatl  need,  not  the  preferences  of  litigants, 
should  drive  the  listing  process.   The  Service  will 
work  closely  with  the  Department  of  Justice  to  seek 
relief  from  listing  cases  that  divert  resources  away 
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from  providing  protection  to  the  highest  priority 
species; 

3)  Sound  science,  including  peer  review,  will  form  the 
foundation  of  all  listing  actions;  and 

4)  Public  comnent  and  participation  in  the  process  will  be 
enhanced  to  ensure  that  the  States,  other  Federal 
agencies,  and  the  affected  public  are  provided  with 
complete  explanations  of  any  listing  action  and  are 
provided  every  opportunity  to  comment  on  or  submit 
information  relevant  to  the  decision  making  process. 

Under  the  listing  priority  guidance,  where  such  a  need  exists, 
the  Service  will  provide  immediate  "life  support"  to  those 
species  that  might  otherwise  become  extinct.  This  category  has 
been  designated  as  Tier  1  and  highest  priority  will  be  given  to 
those  species  believed  to  face  an  imminent  risk  of  extinction. 

The  next  highest  priority  (Tier  2)  will  be  for  making  final 
listing  determinations  on  outstanding  proposals.   Priority  will 
be  given  to  those  species  that  are  facing  imminent,  high 
magnitude  threats.  These  are  species  that  can  be  saved  if  we 
simply  make  the  effort  to  attend  to  them  now.   The  Service  will 
gather  additional  information  before  issuing  final  rules  where 
the  records  on  the  existing  proposals  need  to  be  updated. 

Our  third  priority  (Tier  3)  will  be  to  conduct  other  listing 
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actions,  such  as  review  petitions;  propose  new  listings, 
delistings,  or  reclassifications;  or  designate  critical  habitat 
for  species  that  are  already  listed.   While  Tier  3  actions  are 
certainly  important,  they  simply  do  not  have  the  same  urgency  as 
species  that  fall  within  Tiers  1  and  2.   For  those  that  truly  are 
in  urgent  need,  we  are  fully  prepared  to  elevate  their  priority 
to  Tier  1.   Unfortunately,  the  Service  will  not  be  able  to 
undertake  the  other  actions  until  we  can  reduce  the  backlog  of 
existing  proposed  rules  addressing  species  that  have  already  been 
determined  to  merit  the  protections  of  the  Act.  These  provisions 
will  only  be  in  effect  through  September  30,  1996,  unless  a 
backlog  of  priority  species  and  funding  constraints  makes  it 
necessary  to  extend  the  provisions  further. 

The  resumption  of  an  effective  listing  program  has  required  a 
variety  of  actions.   First,  the  Service  had  to  return  biologists 
that  were  moved  out  of  the  listing  program  due  to  previous 
budgetary  interruptions.   We  are  still  working  to  complete  the 
restaffing.   All  listing  packages  are  being  reviewed  as  quickly 
as  possible  to  determine  their  priority  placement.   The  proposed 
listings  are  in  various  states  of  completeness  and  the  rates  at 
which  these  packages  will  move  through  the  process  will  vary. 
Each  proposal  will  undergo  rigorous  review  to  ensure  they  are 
based  on  current  and  accurate  information.   Those  requiring 
additional  public  comments  or  peer  review  will  require  more  time. 
Packages  will  then  be  reviewed  by  both  the  Regional  and 
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Washington  offices  prior  to  being  finalized. 

The  Service  must  also  deal  with  numerous  lawsuits  involving 
petition  findings,  critical  habitat  designations  and  missed 
statutory  deadlines.   These  lawsuits  are  diverting  considerable 
resources  away  from  our  efforts  to  conserve  species.   The  listing 
priority  guidance  was  developed  to  help  the  public  and  the  courts 
know  precisely  how  we  should  use  our  limited  listing 
appropriations  for  maximum  effect.    The  Department  of  Justice 
and  the  Department  of  the  Interior's  Solicitor's  office  have 
argued  in  the  pending  cases  that  courts  should  defer  to  our 
listing  priority  system  as  a  rational,  biologically  based  method 
for  dealing  with  the  backlogs  created  by  the  moratorium  and 
funding  constraints  of  the  past  year.   We  are  very  hopeful  that 
courts  will  accept  this  argument,  and  we  have  had  some  success 
already.   In  the  Central  District  of  California,  for  example,  the 
court  has  stayed  a  case  requiring  us  to  make  a  decision  regarding 
critical  habitat  for  the  western  snowy  plover  until  next  fiscal 
year  and  the  plaintiffs  in  the  Klamath  River  fishes  case  have 
agreed  to  defer  to  our  system. 

As  I  mentioned  earlier,  the  Service  is  still  in  the  process  of 
restaffing  the  program,  as  well  as  completing  the  review  of 
listing  priorities.   The  actions  we  have  taken  since  the 
moratorium  was  waived  by  the  President,  the  listing  of  the  red- 
legged  frog  and  marbled  murrelet  critical  habitat  designation. 
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were  in  response  to  court  ordered  deadlines  imposed  prior  to  the 
listing  moratorium. 

In  summary,  I  want  the  Committee  to  understand  that  the 
management  and  policy  foundation  of  the  ESA  are  as  strong  as  they 
have  ever  been.   We  have  spent  the  past  several  years  buttressing 
that  foundation  with  sound  scientific  guidance,  clear  priorities 
founded  in  conservation  biology  and  clear  and  open  communication 
with  the  public.   At  this  point,  our  ability  to  deliver  further 
improvements  will  be  determined  by  the  availability  of  adequate 
funds  and  a  clear  statutory  framework. 
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Introduction 

Mr.  Chairman  and  members  of  the  Committee,  I  am  Rolland 
Schmitten,  Assistant  Administrator  for  Fisheries,  National 
Oceanic  and  Atmospheric  Administration  (NCAA),  U.S.  Department  of 
Commerce.   It  is  a  pleasure  to  be  here  today  to  discuss  the 
implementation  and  administration  of  the  Endangered  Species  Act 
(ESA) ,  and  in  particular,  procedures  that  will  be  used  to  restart 
the  listing  process. 

As  you  are  aware,  since  last  year,  there  have  been  several 
laws  and  continuing  resolutions  that  have  suspended  funding  and 
imposed  moratoria  on  most  ESA  listing  activities  by  the  Fish  and 
Wildlife  Service  (FWS)  and  the  National  Marine  Fisheries  Service 
(NMFS),  with  certain  exceptions.   NMFS  staff  that  were  directly 
affected  by  the  moratoria  were  reassigned  to  other  efforts 
designed  to  promote  state  and  private  conservation  initiatives. 
These  efforts  include  habitat  conservation  planning,  stream 
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restoration  projects,  watershed  analysis,  and  development  of  a 
regional  decision  making  framework.   The  delay  caused  by  the 
moratorium  increased  the  number  of  NMFS  ESA  listing  actions  that 
are  currently  outstanding. 

NMFS,  along  with  the  FWS,  is  now  proceeding  with  all 
previously  pending  listing  actions,  many  of  which  are  subject  to 
statutory  deadlines  and  court  actions.   Following  the  President's 
waiver  of  the  moratorium,  I  issued  guidance  to  the  NMFS  Regions 
on  restarting  the  program  as  well  as  the  following  principles 
upon  which  to  base  listing  priorities. 

The  first  principle  is  the  biological  risk  to  the  species; 
the  degree  of  risk  may  be  measured  by  the  immediacy  of  the  threat 
facing  that  species  (considering  the  risk  of  its  extinction, 
based  on  the  numerical  status  and  imminently  expected  harm  to  the 
species,  etc.)  and  the  mitigation  measures  already  in  place.   A 
listing  action  that  is  necessary  due  to  an  emergency  that  poses  a 
significant  risk  to  the  well-being  of  a  species  is,  by 
definition,  of  highest  priority.   Next  are  final  listings  that 
will  provide  maximum  benefit  to  a  species  when  there  are  no 
concerted  efforts  already  in  place  to  protect  that  species.   In 
such  cases,  the  listing  itself  will  trigger  the  substantive 
protection  of  the  ESA.   In  some  cases,  if  the  risk  to  a  species 
is  substantially  high,  although  not  sufficiently  high  to  warrant 
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an  emergency  listing,  it  would  be  appropriate  to  give  higher 
priority  to  completing  a  proposed  listings  than  to  completing 
certain  final  listings.   In  some  cases,  a  proposed  listing  action 
would  provide  new  incentives  for  protective  actions  by  Federal 
and  non-Federal  entities. 

The  second  principle  is  the  biological  benefits  from  taking 
the  pending  action;  and  in  general,  listing  actions  are  a  higher 
priority  than  critical  habitat  designations  unless  the  critical 
habitat  designation  is  deemed  essential  to  the  conservation  of 
the  species.   In  addition,  listings  are  a  higher  priority  than 
reclassifications.   All  threatened  species  receive  substantial 
protection  under  the  ESA  through  the  section  7  consultation 
process  and  section  10  incidental  take  permits,  and  virtually  all 
threatened  species  receive  further  protection  through  section 
4 (d)  rules. 

In  some  instances,  proposed  listings  are  expected  to  provide 
substantial  benefit  to  species  even  if  the  requirements  of  the 
ESA  would  not  take  effect.   Such  instances  exist  when  a  proposed 
listing  would  shape  and  encourage  commitments  from  both  Federal 
and  non-Federal  entities  to  protect  such  species  even  before 
their  listing.   For  example,  conferencing  under  section  7(a) (4) 
and  habitat  conservation  planning  under  section  10,  while  not 
necessarily  mandating  protection  as  a  statutory  requirement, 
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nevertheless  can  result  in  binding  commitments  from  Federal  and 
non-Federal  entities  that  will  benefit  proposed  species.   It  is 
NMFS'  view  that  aggressive  Federal-state-local  conservation 
initiatives  can  significantly  reduce  the  risk  to  species  since 
they  will  influence  activities  on  non-Federal  lands.   For 
example,  a  large  portion  of  Pacific  salmon  will  benefit  from  such 
initiatives  because  a  substantial  portion  of  their  distribution 
occurs  outside  Federal  jurisdiction.   Consequently,  to  provide 
high-risk  species  with  these  protections,  it  may  be  necessary  to 
proceed  with  some  proposed  listings  before  some  final  listings. 
This  decision  will  be  based  in  part  on  the  third  principle,  which 
is  the  amount  of  agency  resources  required  to  take  the  pending 
action.   In  other  words,  actions  that  are  nearly  complete  will 
have  a  high  priority. 

The  principles  give  the  highest  priority  to  those  species 
most  in  need  of  protection.   Support  for  conservation  planning  is 
built  into  these  priorities  because  NMFS  believes  that 
preparation  of  conservation  plans  is  critical  to  reducing  the 
risk  to  most  species  and  potentially  reducing  the  amount  of 
Federal  regulation.   This  strategy  allows  for  optimum  use  of 
staff  resources  and  timely  completion  of  mandated  ESA 
responsibilities  with  other  conservation  goals. 
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Pending  ESA  Determinations 

Each  NMFS  Region  is  resuming  the  listing  program  for  the 
species  for  which  it  is  responsible  based  on  the  above 
principles.    Except  as  noted,  each  Region's  listing  activities 
will  proceed  independently  of  the  priorities  in  the  other 
Regions.   The  one  exception  is  for  salmonid  listing  activities 
being  coordinated  in  the  NMFS  Northwest  and  Southwest  Regions. 

The  highest  priority  in  the  Northwest  and  Southwest  Regions 
is  to  complete  a  final  determination  for  Umpqua  River  cutthroat 
trout,  located  in  southern  Oregon.   This  species  was  proposed  as 
endangered  on  July  8,  1994  [59  FR  35089]  and  available 
information  indicates  that  the  species  remains  at  high  risk  of 
extinction.   Prior  to  the  moratorium,  staff  had  prepared  a  draft 
final  determination;  therefore,  little  additional  Regional  effort 
is  required  to  complete  this  determination.   Presently,  no 
Federal  or  state  recovery  efforts  specifically  take  this  species 
into  account,  although  the  species  does  benefit  from  the  Aquatic 
Conservation  Strategy  of  the  President's  Forest  Plan.   A  listing 
would  significantly  benefit  this  species.   The  NMFS  estimates  a 
publication  date  in  early  September. 

Next  in  priority  is  to  complete  a  proposed  determination  for 
west  coast  steelhead.   On  February  16,  1994  [59  FR  27527]  NMFS 
accepted  a  petition  and  initiated  a  status  review  of  west  coast 
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steelhead.   On  July  17,  1995,  NMFS  completed  an  extensive  review 
of  all  stocks  of  steelhead  residing  in  the  states  of  Washington, 
Oregon,  Idaho,  and  California.   The  Biological  Review  Team 
identified  fifteen  Evolutionarily  Significant  Units  (ESUs)  or 
populations,  of  which  ten  were  identified  to  be  at  some  degree  of 
risk.   Due  to  the  geographical  and  biological  complexity  of 
steelhead,  considerably  more  scientific,  administrative,  and 
policy  work  needs  to  be  done.   NMFS  estimates  a  publication  in 
December  1996  of  the  determination  of  the  status  of  these  ESUs  of 
west  coast  steelhead. 

The  third  priority  is  to  complete  a  final  determination  for 
west  coast  coho  salmon.   Three  ESUs  of  coho  were  proposed  as 
threatened  on  July  25,  1995  [60  FR  38011] .   In  the  upcoming 
months,  new  scientific  information  which  has  been  gathered  during 
the  moratoria  will  be  evaluated.    During  the  delay  in  the  final 
determination,  the  states  of  Oregon  and  California  have  indicated 
that  they  will  be  moving  forwarded  on  their  state  initiated 
conservation  efforts  for  coho  salmon.   NMFS  is  working  closely 
with  both  states  on  those  efforts. 

Due  to  the  moratoria,  work  on  the  coho  listing  has  been 
delayed  for  several  months.  The  Regions  need  the  full  year 
provided  in  the  ESA  to  consider  scientific  and  conservation 
information  and  to  make  a  final  listing  decision.   Accordingly, 
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NMFS  considers  that  the  one-calendar-year  deadline  {July  25, 
1996)  is  extended  by  three  months  to  one  working  year,  i.e., 
October  25,  1996.   The  Regions  will  use  the  available  time  to 
solicit  and  analyze  new  information.   I  would  like  to  note  that 
the  ESA  provides  for  six-month  extension  for  this  process  to 
resolve  substantial  disagreement  over  the  data  on  which  the 
listing  decision  is  based.   As  the  October  25  deadline 
approaches,  there  is  a  possibility  that  NMFS  may  need  to 
recommend  this  extension  of  time. 

Conclusion 

NMFS  has  devised  a  logical  strategy  to  carry  out  its  ESA 
listing  responsibilities.   This  vigorous  schedule  is  partially 
driven  by  court  directives  to  complete  certain  population 
assessments  and  listing  determinations.   By  using  these 
principles,  NMFS  believes  that  it  can  best  protect  imperiled 
marine  and  anadromous  species  with  available  NMFS  resources. 

In  addition,  our  stewardship  efforts  will  continue  to 
concentrate  on  non-Federal  conservation  initiatives  and  regional 
consensus-building.   It  is  NMFS'  view  that,  in  the  long-term, 
aggressive  Federal-state-local  conservation  initiatives  have  the 
potential  to  significantly  reduce  the  risk  to  species  since  they 
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will  influence  activities  on  non-Federal  lands.   Further,  NMFS  is 
making  an  effort  to  coordinate  its  science  based  management 
actions  with  other  Federal,  state,  tribal  and  local  stakeholders. 

Mr.  Chairman,  this  concludes  my  testimony.   I  would  be  happy 
to  answer  any  questions  the  Committee  may  have. 
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List  of  Proposed  Species  in  Chronological  Order 

asof  Apnl30,  1996 


f-^POSED  STATUS   COMMON  NAME  (SCIENTIFIC  NAME)  -  HISTORIC  RANGE 

Addax  (Addax  nasomaculatus)  -  North  Afnca 
Gazelle,  dama  (Gazella  dama)  -  North  Africa 
Oryx,  scimitar-homed  (Oryx  dammah)  -  North  Afnca 

Bighorn  sheep.  Peninsular  Ranges  population  (Ovis  canadensis  cremnobates)  -  CA.  Mexico 
Lane  Mountain  (=Coolgardie)  milk-vetch  (Astragalus  jaegenanus)  -  CA 
Coachella  Valley  milk-vetch  (Astragalus  lentiginosus  var  coachellae)  -  CA 
Shimng  (=sluny)  milk-vetch  (Astragalus  lentiginosus  var  micans)  -  CA 
Fish  Slough  milk-vetch  (Astragalus  lentiginosus  var  piscinensis)  -  CA 
Sodaville  milk-vetch  (Astragalus  lentiginosus  var  sesquimetralis)  -  CA.NV 
Peirson's  milk-vetch  (Astragalus  magdalenae  var  peirsomi)  -  CA. 
Tnple-nbbed  milk-vetch  (Astragalus  tncannatus)  -  CA 
Braunton's  milk-vetch  (Astragalus  brauntonii)  -  CA 
Conejo  dudleya  (Dudleya  abramsii  ssp  parva)  -  CA 
Marcescent  dudle>a  (Dudleya  cymosa  ssp  marcescens)  -  CA 
Santa  Momca  Mountains  dudleya  (Dudleja  cjinosa  ssp  ovatifolia)  -  CA. 
Venty's  dudleva  (Dudleya  verityi)  -  CA 
Lyon's  pentachaela  (Pentachaeta  lyomi)  -  CA 
Hartweg's  golden  sunburst.  (Pseudobahia  bahiifolia)  -  CA 
San  Joaquin  adobe  sunburst  (Pseudobahia  peirsonii)  -  CA. 
Wahane  (=Havvane  or  lo'ulu)  (Pritchardia  aylmer-robinsomi)  -  HI 
Amaranthus  browiui  (Plant,  no  common  name)  -  HI 
Lo'  ulu  (Pntchardia  remota)  -  HI 
Schiedea  verticillata  (Plant,  no  common  name)  -  HI 
Fleshy  owrs<lover  (Castilleja  campestns  ssp  succulenta)  -  CA. 
Hoover's  spurge  (Chamaesyce  hooveri)  -  CA 
Colusa  grass  (Neostapfia  colusana)  -  CA. 
San  Joaquin  orcutt  grass  (Orcuttia  inequalis)  -  CA 
Hairy  (=pilose)  orcutt  grass  (Orcuttia  pilosa)  -  CA 
Slender  orcun  grass  (Orcuttia  tenuis)  -  CA 
Sacramento  orcutt  grass  (Orcuttia  viscida)  -  CA 
Greene's  orcutt  grass  (Tuctoria  gieenei)  -  CA. 
Dugong  (in  Palau)  -  PW  (Palau).  East  Africa  to  southern  Japan 
Snake,  northern  ccpperbelly  water  (Nerodia  erythrogaster  neglecta)  -  IL.IN.KY.MI.OH. 
Snake.  Lake  Ene  water  (Nerodia  sipedon  insularum)  -  OH.  Canada 
Coccoloba  rugosa  (Plant,  no  common  name)  -  PR- 
Del  Mar  manzanita  (Arctostaphylos  glandulosa  ssp  crassifolia)  -  CA 
Encinitis  baccharis  (=Coyote  bush),  (Bacchans  vanessae)  -  CA 
Orcutt's  spineflower  (Chorizanthe  orcuttiana)  -  CA 
Del  Mar  sand  aster  (Corethrogyne  filaginifolia  var  linifolia)  -  CA 
Short-leaved  dudleya  (Dudleya  blochmamae  ssp  brevifolia)  -  CA. 
Big-leaved  crownbeard  (Verbesina  dissita)  -  CA,  Mexico 
Winkler  cactus  (Pediocactus  winklen)  -  UT 
Lizard,  flat-tailed  homed  (Phrynosoma  mcallii)  -  AZ,CA,  Me.xico 
Splittail,  Sacramento  (Pogonichthys  macrolepidotus)  -  CA 
Frog  ,  Califorrua  red-legged  (Rana  aurora  draytom)  -  CA,  Mexico 
Whipsnake,  (=stnped  racer)  Alameda  (Masticophis  lateralis  euiyxanthus)  -  CA 
Bunerfly.  Callippe  silverspot  (Speyena  callippe  callippe)  -  CA 
Butterfly,  Behren's  silverspot  (Speyeria  zerene  behrensii)  -  CA 
Salamander,  Barton  Spnngs  (Eurycea  sosorum)  -  TX 
Talussnail.  San  Xavier  (Sonorella  eremiu  (Pilsbry  &  Ferns,  1915))  -  AZ 
Pansh's  alkali  grass  (Puccmellia  panshii)  -  AZ,CA,NM 
SicOhi,       .<imi"g-gl'..     ("Hlyst  "><.- St  bbi,   ii)-CA 
Pine  Hill  .'•  ni)lhu.« '<    .uioihi..'.  !.i.k''  »  i     C'V 
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\TE  

Purposed  status  common  name  (scientific  name)  -  historic  range 

Pine  Hill  flannelbosh  (Fremontodendron  decumbens)  -  CA 

El  Dorado  bedstiaw  (Galium  californicum  ssp  sierrae)  -  CA 

La)-ne's  bunersreed  (Senecio  layneae)  -  CA. 

Grasshopper.  Zayante  band-wingcd  (Trimerotropis  infantilis)  -  CA. 

Beetle.  Santa  Cruz  rain  (Pleocoma  conjugens  conjugcns)  -  CA 

Beetle.  Mount  Hermon  June  (PoKphylla  barbata)  -  CA 

Golden  paintbrush  (Castilleja  le\Tsecta)  -  OR,WA,  Canada  (B  C  ). 

Delissea  undulata  (Plant,  no  common  name)  -  HI 

Jaguar,  U.S.  population  (Panthera  onca)  -  AZ,CA,LA.NM,TX 

Eider,  Stellei*s  (AK  breeding  pop.)  (Polysticta  stelleri)  -  AK,  Russia 

Elkloe.  Cumberland  (Alasmidonta  atropurpuiea  (Rafinesque.  183 1))  -  KY.TN 

Combshell,  Cumberlandian  (Epioblasma  bre\-idcns  (I.  Lea,  1831))  -  AL.KY.TN.VA 

MusseL  oyster  (Epioblasma  capsaeformis  (I  Lea.  1834))  -  AL.KY.TN.VA 

Rabbitsfoot.  rough  (Quadrula  c>lindrica  stngiUata  (BH  Wright,  1898))  -  KY.TN. VA 

Bean.  Purple  (ViUosa  perpurpurea  (I  Lea,1861))  -  TN.VA 

Shiner,  Arkansas  River  (nati\ie  pop.  only)  (Notropis  girardi)  -  AR,KS.NNLOK.TX 

Mussel,  fat  three-ridge  (Amblema  neislerii  (I  Lea,  1858))  -  FL.GA 

SlabsheU,  Chipola  (EUiptio  chipolaensis)  -  AL.FL 

BankcUmber,  purple  (ElUptoidcus  sloatianus  (I.  Lea.  1840))  -  AL.GAFL 

Pocketbook,  shiny-rayed  (Lampsilis  subangulata  (I  Lea,  1840))  -  AL.FL.GA 

Gulf  ituxxasinshell  (Medionidus  penicillatus)  -  AL.FL.GA 

Ochlcckonee  moccasinshell  (Mediotudus  simpsonianus)  -  FL.GA 

Pigtoe,  oval  (Pleurobema  pynforme  (1  Lea,  1857))  -  AL.FL.GA 

Butterfly.  Quino  checkerspot  (Euphydryas  editha  quino  (=E  e  wtighti))  -  C  A  Mexico 

Skipper,  Laguna  Mountains  (Pyrgus  ruralis  lagunae)  -  CA 

Fairy  shrimp.  San  Diego  (Branchinecta  sandiegoensis)  -  C  A 

Cuyamaca  Lake  donningia  (Downingia  concolor  var  brevier)  -  C  A 

Parish's  meadowfoam  (Limnanthes  gracilis  ssp  panshii)  -  CA 

Spring  Credc  bladderpod  (Lesquerella  perforau)  -  TN 

Eggert's  sunflower  (HeUamhus  eggenii)  -  AL.KY.TN 

Rawhide  Hill  onion  (Allium  tuolumnense)  -  CA 

San  Bruno  Mountain  manzamta  (Arctostaphylos  imbricata)  -  CA 

Chinese  Camp  brodiaea  (Brodiaea  pallida)  -  CA 

Carpenteria  (Carpentcria  califomica)  -  C  A 

Mariposa  pussy-paws  (Cahptridium  polchellum)  -  C  A 

Springville  clarkia  (Clarkia  spring\iUensis)  -  C  A 

(jreenhom  adobe-lily  (Fntillana  striata)  -  C A 

San  Frandsco  lessingia  (Lessingia  germanorum  \-ar  germanorum)  -  CA 

Mariposa  hipine  (Lopiims  atrinus  V3i  defle.xus)  -  CA. 

Kelso  Creek  monkey-floner  (Mimulus  shevockii)  -  CA 

Piute  Momitaiiis  navanetia  (Nav-arretia  setiloba)  -  CA 

Red  Hills  vervain  (Verbena  califomica)  -  CA 

Pvgmv-owL  cactus  ferruginous  (AZ  population)  (Glaucidium  brasilianum  cactorum)  -  AZ.TX.  Mexico 

Pvgmy-owL  cactus  ferruginous  (TX  population)  (Glaucidium  brasilianum  cactorum)  -  AZ.TX,  Mexico 

Mimz's  Snicni  (Allium  munzii)  -  CA 

San  Jacinto  Valley  crownscale  (=sallbush)  (Atriplex  coronata  var  notatior)  -  CA 

Thread-leaved  brodiaea  (Brodiaea  filifolia)  -  C  A 

Navarrctia,  prostrate  (=no-named)  (Navarretia  fossalis)  -  CA,  Mexico  (Baja  Califorma) 

Contra  Costa  goldfields  (Lasthenia  conjugcns)  -  C  A 

Navarretia,  few-flo»Tred  (Na\arretia  leucocephala  ssp.  pauciflora)  -  CA 

Navarretia,  many-flowered  (Navarretia  leucocephala  ssp  plieantha)  -  CA 

Lake  Cc-mlv  sionnr.    ;  (Pirvisedi  m  !eiocaii)'«o)    C*. 

Tualai),  Brulber'i  iMand  (Si>beiHxl>.j  gi<nti«n)    New  Zealand-Brother's  Island 
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P.     t'OSEP  STATUS    COMMON  NAME  (SCIENTIFIC  NAME)  -  HISTORIC  RANGE 

Salamander.  Sonoran  uger  (.Mnbysioma  lignnum  slebbinsO  -  AZ.  Mexico 

Huachuca  water  umbel  (Lilaeopsis  schaffnenana  ssp  recur\a)  -  AZ.  Mexico 

Canelo  Hills  ladies' -tresses  (Spiranthes  delilescens)  -  AZ 

Comal  Spnngs  nflle  beetle  (Heterelnus  comalensis)  -  TX 

Comal  Spnngs  dnopid  beetle  (St>gopamus  comalensis)  -  T\ 

Pecks  ca\e  amphipod  (St\gobromus  (=St>gonectes)  pecki  )  -  TX 

Suisun  thistle  (Cirsiui^  hydrophilum  var  hydrophilum)  -  CA 

Soft  bird's-beak  (Cordylanlhus  mollis  ssp  mollis)  -  CA 

Hoffmann's  Rock-cress  (Arabis  hoffmannii)  •  CA 

Santa  Rosa  Island  manzanita  (Araostaphylos  confertillora)  -  CA 

Island  barberry  (Berbens  pinnata  ssp  insulans)  -  CA 

Soft-leaved  paintbrush  (Castilleja  mollis)  -  CA 

Catalina  Island  mountain-mahogany  (Cercocarpus  traskiae)  -  CA 

Santa  Rosa  Island  dudleya  (Dudleya  blochmaniae  ssp  msulans)  -  CA 

Santa  Cruz  Island  dudleya  (Dudleya  nesiotica)  -  CA 

Island  bedstrau  (Galium  buxifolium)  -  CA" 

Hoffmann's  gilia  iGiIia  tenuiflora  ssp  hoffmanmi)  -  CA 

Island  rush-rose  (Helianlhemum  greenei)  -  CA 

Island  alumroot  (Heuchera  maxima)  -  CA 

San  Clemente  Island  woodland-star  (Lithophragma  maximum)  -  CA 

Santa  Cruz  Island  bush-mallow  (Malacoihamnus  fascinilatus  var  nesioticus)  -  CA. 

Santa  Cruz  Island  malocothnx  (Malacothnx  indecora)  -  CA 

Island  malacothnx  ("Malacothnx  squalida)  -  CA 

Island  phacelia  (Phacelia  insulans  var  insulans)  -  CA 

Santa  Cruz  Island  rockcress  (Sibara  filifolia)  -  CA 

Santa  Cruz  Island  lacepod  (=fnngepod)  (Thysanocarpus  conchulifenis)  -  CA 

Munchkin  dudleya  (Dudleya  sp  no\  /ined  "East  Point")  -  CA 

Black  legless  lizard  (Anmella  pulchra  mgra)  -  CA 

Sonoma  alopecurus  (Alopecunis  aequalis  var  sonomensis)  -  CA 

Johnston's  rock-cress  (Aiabis  johnstomi)  -  CA. 

Pallid  manzanita  (Aictosiaphylos  pallida)  -  CA. 

Bear  X'alley  sandwort  (Arenana  ursina)  -  CA. 

Clara  Hunt's  milk-vetch  (Astragalus  clarianus)  •  CA 

Coastal  dunes  milk-\etch  (Astragalus  tener  var  titi)  -  CA 

\\  hite  sedge  (Carex  albida)  -  CA 

.•>ish-gray  Indian  paintbrush  (Castilleja  cinerea)  -  CA 

Vine  Hill  darkia  (Claikia  imbncala)  -  CA 

Gowen  cypress  (Cupressus  govemana  ssp  goveniana)  -  CA 

Southern  mountain  wild  buckwheat  (Enogonum  kennedyi  var  austromontanum)  -  CA 

Pitkin  Marsh  lily  (Lilium  pardalinum  ssp  piikinense)  •  CA 

^'adon's  pipena  (Piperia  yadonii)  -  CA 

Calistoga  allocary  a  (Plagiobolhry  s  stnctus)  -  CA 

San  Bemadino  bluegrass  (Poa  atiopurpurea)  -  CA. 

Napa  bluegrass  (Poa  napensis)  -  CA 

Hickman's  potentiUa  (Polentilla  hickmami)  -  CA 

Kenwood  Marsh  checkermallow  (Sidalcea  ortgana  ssp  valida)  -  CA 

Califorma  dandelion  (Tara.xacum  califormcum)  -  CA. 

Hidden  Lake  bluecurls  (Tnchostema  austromontanum  ssp  compactum)  -  CA 

Showy  Indian  clover  (Trifolium  amoenum)  •  CA 

Monterey  (=Del  Monte)  clover  (Tnlblium  tnchocalyx)  •  CA 

San  Diego  thommint  (Acanlhominiha  ilicifolia)  -  CA,  Mexico  (Baja  California) 

Lagiina  Beach  liveforeve:  lDudlev<<  stolooifeM)  ■  CA 

Ota^   J' ..     :   .lemi/or  a  ;  iijugens)    <  A 
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TE 
Pi.  .i>OSEP  STATTjS    COMMON  NAME  (SCIENTtriC  NAME)  ■  HISTORIC  RANGE 

Willowv-  monaidella  (Monaidella  linoides  ssp  \inunea)  -  CA 
Kuawawaenohu  (AJsimdendron  lychnoides)  •  HI 

Gha  »ai  (Clermonua  drepanomorpha)  -  HI 
Mapele  (C>Tiandra  oaiieoides)  •  HI 
Hau  kuahiui  (Hibiscadelphus  giffardianusi  -  HI 
Hau  kualu«i  (Hibiscadelphus  hualalaiensis)  -  H] 
Koki  0  ke  oke  o  (Hibiscus  waimeae  ssp  hannerae)  -  HI, 
Kaua  1  Koki  0  (Kokia  kauaiensis)  -  HI 
Alani  (Melicope  zaWbnicknen)  -  HI 
M>TSine  lineanfolia  (Plant,  no  common  name)  -  HI 
Neraudia  ovata  (Plant,  no  common  name)  -  HI 
Kjponapona  (Phyilostegia  racemosa)  -  HI. 
Phyllostegia  \elutina  (Plant,  no  common  name)  -  HI 
Phvllostegia  «arshauen  (Plant,  no  common  name)  -  HI 
Hala  pepe  (Pleomele  hawaiiensis)  -  HI 
Loulu  (Pmchardia  napahensis)  -  HI 
Loulu  iTntchardia  schanauen)  -  HI 
Loulu  (Pntchaidia  Mscosa)  -  HI 
Schiedea  membranacea.  (Plant,  no  common  name)  -  HI 

Anunu  (Sicyos  alba)  -  HI 

Nam  wai  ale  ale.  (Viola  kauaiensis  var  wahiawaensis)  -  HI 
A  e  (Zanthoxylum  dipetalum  var  tomentosum)  -  HI 
.Alsinodendion  \iscosum  (Plant,  no  common  name)  -  HI 
Haha  (Cyanea  platyphylla)  -  HI 
Haha  (Cyanea  recta)  -  HI 
Gha  (Delissea  miilans)  -  HI 

Phyilostegia  knudsemi.  (Plant,  no  common  name)  -  HI 
Phyllostegia  wawTana,  (Plant,  no  common  name)  •  HI 
Schiedea  hellen,  (Plant,  no  common  name)  -  HI 
Laulihilihi  (Schiedea  stellanoides)  -  HI 
Haha  (Cyanea  remyn)  -  HI 
Hau  kuahiwi  (Hibiscadelphus  woodii)  -  HI 
Kamakahala  (Labordia  tinifolia  var  wahiawaensis)  -  HI 
Cordia  belloms  (Plant,  no  common  name)  -  PR 

Nogal  or  West  Indian  walnut  (Juglans  jamaicensis)  -  PR,  Cuba.  Hisparuola. 
Least  chub  (louchthys  phlegethontis)  -  UT 
Allanuc  salmon  (Salmo  salar)  distinct  pop  in  7  ME  nvers  -  ME 
Guajon  or  rock  frog  (Eleutherodacty  lus  cooki)  -  PR 
Ne\in's  barberry  (Berbens  ne\imi)  -  CA 
Vail  Lake  ceanothus  (Ceanothus  ophiochilus)  -  CA 
Haha  (Cyanea  gnmesiana  ssp  gnmesiana)  -  HI 
Pu  uka  a  (Cvperus  trachysanlhos)  -  HI 
Ha  iwale  (Cyrtandra  subumbellata)  •  HI 
Ha  iwale  (Cyrtandra  vindillora)  -  HI 
Fosberg's  love  grass  (Eragrosus  fosbergii)  -  HI 
Mexican  flannelbush  (Fremontodendron  mexicanum)  -  CA,  Mexico 
Aupaka  (Isodendnon  launfolium)  -  HI 
Kamakahala  (Labordia  cyrtandiae)  -  HI. 

Anaunau  (Lepidium  arbuscula)  -  HI 
Kolea  (Myrsinejuddii)  -  HI 
Dehesa  bear  grass  (Nolina  interrata)  -  CA,  Mexico 
La'j  ..l.iil*'     I  ■in  mih  1' ense)    HI 
Plalaia'"e  ■  ..K-,hu^'''  int  r>      immun  name)  -  HI. 
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TE 
Pt, ,  ^OSED  STATUS    COMMON  NAME  (SCIENTIFIC  NAME)  -  HISTORIC  RANGE 

Schiedea  hookeri  (Plant,  no  common  name)  -  HI 
Schiedea  nuttallii  (Plant,  no  common  name)  -  H] 
Trematolobelia  stngulahs  (Plant,  no  common  name)  -  HI. 
Viola  oahuensis  (Plant,  no  common  name)  -  HI 
Ach>  ranthes  mutica  (Plant,  no  common  name)  -  HI 
Haha  (Cyanea  dunbarii)  -  HI. 
Ha  iwale  (CjTtandra  dentata)  -  HI 
Oha  (Delissea  subcordata  )  -  HI 
Akoko  (Euphortiia  haeleeleana)  -  HI 
Aupaka  (Isodendiion  longifolium)  -  HI 

Lobelia  gaudichaudii  ssp.  koolauensis.  (Plant,  no  common  name)  -  HI 
Lobelia  monostachya  (Plant,  no  common  name)  -  HI 
Alam  (Melicope  saint-johnii)  -  HI 
Phyllostegia  hirsuta  (Plant,  no  common  name)  -  HI 
Phyllostegia  parviflora  (Plant,  no  common  name)  -  HI 
Loulu  (Pritchardia  kaalae)  -  HI. 
Samcula  purpurea  (Plant,  no  common  name)  -  HI 
Ma' oh' oil  (Schiedea  kealiae)  -  HI 
Kamanomano  (Cenchnis  agnmomoides)  -  HI. 
Haha  (Cyanea  (=Rollandia)  hmnboldtiana)  -  HI 
Haha  (Cyanea  (=Rollandia)  st-johnii)  •  HI 

Lysimachia  maxima  (=tennufolia)  (Plant,  no  common  name)  -  HI. 
Schiedea  kauaiensis  (Plant,  no  common  name)  -  HI 
Schiedea  sarmentosa  (Plant,  no  common  name)  -  HI 
'  Akoko  (Chamaesyce  herbstii)  -  HI. 
Akoko  (Chamaesyce  rockii)  -  HI. 
Haha  (Cyanea  koolauensis)  -  HI. 
Haha  (Cyanea  acuminata)  -  HI. 
Haha  (Cyanea  longiflora)  -  HI. 
Nanu  (Gardenia  maimii)  -  HI 
Phyllostegia  kaalaensis  (Plant,  no  common  name)  -  HI 
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ESAFrom  Page  lA 

rcavi  of  T^nd  Mana^emmt  >urti 
putting  lua  effort  into  prolecting 
Lha  species,"  Owen  said  "W»  rtart 
blowing  them  ofE" 

Th«  Fish  and  Wildlife  Service 
said  the  change  waa  oaeded  Uo- 
cauae  an  unre&listicuily  high  nurn- 
bor  of  specie?*  —  i\x  mnre  than 
would  ever  gain  a  pUcw  on  Uic 
enctangenad  ti^c  —  v^cre  recorded 
fu  candidates. 

The  removal  of  107  Idaho  ipe- 
cicM  from  the  candidate  list  waa 
pan  of  an  actioD  annovjnoed  by 
the  aervice  sarlier  this  year  that 
pared  the  candidate  list  nadon- 
•  from  nearly  4.000  eptcicjt  to 
.pedes. 

It  wag  never  true  that  all  those 
candidate  species  were  going  to  be 
added  to  the  endangered  apedas 
hst,"  said  Megan  Durham,  a 
spokeswoman  for  the  Fish  and 
Wildlife  Service  in  Washington, 
D.C  This  was  a  scientific  scrub- 
bing of  the  candidate  liac  that  was 
long  overdue." 

Foes  of  the  Endangered  Speciea 
Act  say  they  aren't  imprGa«d  by 
the  move.  They  say  it  does  not 
prevent  the  ESA  &x>m  impoaing 
druconian  rescrictiona  on  log^og, 
mining  and  other  natural  resource 
indof  tries. 

"I  think  it's  more  a  political 
action,  than  anything.  It  doean't 
make  anything  less  e^egious  at 
all,"  said  Pat  Holniberg.  owner  of 
placer  mining  operation  in  Idaho'* 
Nez  Parce  National  Forest  and  a 
laadcr  in  the  ALllaace  of  Indepen- 
dent MincTB,  which  represents 
36,000  miners  in  39  statet. 

"If  they  were  deliating  spades 
that  have  already  been  liatod^  Td 
do  soma  cartwheels." 

The  move  ajotished  a  eystam 
that  put  candidate  apedea  into 
three  cacegoriea.  Category  one 
species  were  thoae  for  which  the 
agency  had  enough  information  to 
support  listing  ai  endangarad  or 
thiTOioaed.  For  category  two  spe- 
cies, the  service  had  some  infor- 
"  '.ion  indicating  the  apeciea 
It  be  in  trouble  but  not 
<-^ugh  to  warrant  lijtin|;.  Catego- 
ry three  apeaca  were  no  longer 
conaidered  ;buitflble  for  liating. 
The  afjency  ramoved  ftU  spedea 
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that  had  been  classified  aa  catcgfo- 
ry  two  or  three  finm  the  candidate 
lux  and  deleted  some  category  ona 

Idaho  last  y^r  had  12  category 
one  apedea,  98  category  two  ep«- 
dea  and  six  in  category  thi«c 

The  only  <ped«a  ramaining  on 
Che  candidate  lidt  in  Idaho  are  the 
bull  trout,  the  northern  Idaho 
ground  squirrel,  the  spotted  &og 
populaCiona  aouth  of  the  Snake 
Kiver.  and  a  plant  called  Christ's 
Indian  paintbniah. 

The  loss  of  eight  of  Idaho's  cate- 
gory one  candidate  species  is  par- 
acularly  irkacme  to  Idaho  sden- 
tirta.  Koch,  of  Fiah  and  Wildlife's 
Boise  office,  aaid  aaenusts  there 
believe  all  12  spedes  fbnnar4y  in 
category  one  iiould  remain  on 
the  candidate  liat. 

"There'a  apparently  a  n»w 
thruhold  for  identifying  candi- 
date spedea,"  Koch  said.  "We've 
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yet  to  be  made  aware  of  what  that 
threohold  ia." 

The  actioa  ia  hdng  challenged 
ia  federal  court  by^he  Biodivar- 
^tfi^m^  Foundation,,  a  Denver* 
hued  QOBprofit  group.  The  group 
mainiaina  that  eu  many  as  9,000 
■pedea  in  the  U3.  are  in  dangar  of 
ejttinctitjn.  It  aaya  the  federal  gov- 
ernment should  be  listing  more, 
not  fewer,  species  aa  thraatenod  or 
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endangered. 
l^Thia  ia  all  part  of  thia  admini^ 
^Hon'a  cSbrt  to  make  the  En* 
ffl^^^ered  Spedes  Act  more  uaor 
fri^dly,  mart:  politically  paUi^ 
able,"  said  Jaapar  Carlton,  the 
fouadatjon'a  executive  director. 
"Because  of  these  polidaa  you're 
going  to  see  destruction  of  habitat 
that  could  have  been  aavad  and 
fares  mor«  spedea  into  trouble.",. 
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Good  morning.   My  name  is  Steve  Paulson  and  I  am  a  member  of  the 
National  Association  of  Home  Builders,  also  known  as  NAHB.   I  am  here  to 
testify  on  behalf  of  NAHB's  1  85,000  member  firms,  who  employ  over  seven 
million  people.   I  have  been  asked  by  NAHB  to  testify  on  their  behalf  for  two 
reasons.   First,  I  have  extensive  hands-on  experience  with  the  implementation  of 
the  Endangered  Species  Act  in  Austin,  Te.xas  as  well  as  in  other  areas  of  the 
country.   As  a  principal  with  SWCA.  Inc.  my  job  is  to  help  builders  compiv  with 
the  Endangered  Species  Act.  SWCA  has  prepared  more  habitat  conservation  plans 
than  any  other  group  in  the  country.  We  have  also  conducted  extensive  research 
on  many  endangered  and  threatened  species.  Second,  1  have  spent  the  past  two 
years  on  NAHB's  Endangered  Species  Act  Working  Group.  The  mission  of  the 
Working  Group  is  to  become  the  industry's  experts  on  the  ESA  and,  as  such, 
understand  the  relationship  between  the  legislative  language  Congress  enacted  and 
federal  agencies"  interpretations  of  this  language  as  embodied  by  regulation  and 
agency  guidance. 

1  believe  that  the  listing  process  is  the  vulnerable  underbelK  of  the 
Endangered  Species  Act.  Currently,  controversial  decisions  taint  the  listing 
process.   Until  Congress  and  the  Fish  and  Wildlife  Service  can  design  a  listing 
process  that  is  based  on  sound  and  reliable  scientific  data,  and  carefully 
established  guidelines,  the  entire  Act  will  be  vulnerable  to  attack  from  all  sides. 

The  listinc  of  the  Golden-cheeked  Warbler  as  "endanuered"  illustrates  some 
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of  the  flaws  of  the  current  listing  process.  The  Act's  language  is  insufficient  to 
guide  the  Fish  and  Wildlife  Service  in  their  listing  decisions.  Accordingly,  the 
agency  routinely  renders  questionable  listing  decisions  with  little  basis  in  science. 
The  listing  process  also  does  not  provide  adequate  public  notice  and  participation 
opportunities. 

The  December  1990  emergency  listing  of  the  Golden-cheeked  Warbler  as 
"endangered"  exemplifies  the  sparse  and  questionable  data  upon  which  FWS 
routinely  relies.  In  the  Federal  Register  listing  notice  for  the  warbler,  the  agency 
stated  that  it  had  conducted  a  "thorough  review  of  all  information  available."  In 
reality,  the  Service's  listing  was  based  on  a  single  report  by  Wahl,  et.  al.  which 
was  commissioned  by  the  Texas  Parks  and  Wildlife  Department.  The  Wahl  report 
theorized  that  habitat  modification  and  fragmentation  was  causing  warbler 
populations  to  decline.  However,  during  the  listing  process,  biologist  Warren 
Pulich,  a  pre-eminent  scholar  on  the  warbler  at  the  time,  raised  serious  questions 
regarding  the  validity  of  the  Wahl  report.  In  a  letter  to  the  Fish  and  Wildlife 
Service,  Dr.  Pulich  stated  that  the  Wahl  research  countered  "sound  ornithological 
practices"  and  that  the  petition  did  not  provide  sufficient  evidence  to  determine  the 
warbler's  status. 

Dr.  Robert  Benson,  a  professor  at  Texas  A&M  University,  also  believed  that 
the  scientific  data  presented  by  Wahl  was  insufficient  to  indicate  that  the  warbler 
was  endangered.  The  analyses  used  by  Wahl  and  accepted  by  the  Fish  and 
Wildlife  Service  were  based  on  preliminary  extrapolations  of  data  from  other 
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species  in  other  habitats  and  simple  population  models  based  on  many  untested 
assumptions.   Dr.  Benson  concluded  that  habitat  fragmentation  alone  did  not  have 
a  significant  impact  on  the  warbler.  Dr.  Benson's  research  indicated  that  small 
patches  of  habitat  are  not  inferior  to  large  patches  as  suitable  warbler  habitat. 
Consequently,  habitat  fragmentation  would  not  have  a  significant  impact  on 
warbler  populations.  The  Fish  and  Wildlife  Service,  however,  relied  e.xclusively 
on  WahTs  contention  that  the  Golden-cheeked  warbler  did  not  occupy  patch  sizes 
of  habitat  which  are  less  than  50  hectares  (123.5  acres),  a  contention  we  now  know 
not  to  be  true. 

The  agency  cited  "habitat  loss  and  fragmentation"  in  the  listing  rule  as  the 
primary  threat  to  the  species"  survival.  The  agency  even  listed  the  warbler  on  an 
emergency  basis  because  of  habitat  loss.  An  environmental  organization  in\oked 
the  Act's  emergency  listing  procedures  through  one  sentence,  added  post-script,  to 
a  letter  written  to  Austin's  Fish  and  Wildlife  Service  office.  According  to  the 
letter,  an  unidentified  source  close  to  the  environmental  group  expressed  a  belief 
that  the  warbler's  existence  was  jeopardized  based  on  a  single  landowner's  attempt 
to  clear  his  property.  This  was  enough  to  spur  Fish  and  Wildlife  Service  into 
action.  The  agency  determined  there  was  an  emergency  "posing  a  significant  risk 
to  the  well-being  of  the  [warbler]."  The  warbler's  listing  became  effective 
immediately  under  the  Act's  emergency  procedures,  thus  suspending  normal  rule- 
making requirements  and  the  opportunity  for  public  comment.  There  were 
actually  only  two  instances  of  habitat  clearing,  totaling  220  acres.  This  accounted 
for  less  than  one-hundredth  of  the  estimated  habitat  within  the  range  of  the 
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warbler.   It  is  highly  doubtful  that  a  negligible  loss  of  habitat  could  constitute  an 
imminent  threat  warranting  the  warbler's  emergenc>  listing  and  jusiity  the 
abandonment  of  normal  rule-making  procedure. 

The  listing  of  the  warbler  also  exemplifies  how  the  public,  especially 
impacted  landowners,  are  excluded  from  the  decision-making  process.  The  Wahl 
study  used  by  the  Fish  and  Wildlife  Service  to  Justify  the  emergency  listing  was 
not  available  to  the  general  public  prior  to  either  the  emergency  or  the  proposed 
rule,  despite  the  fact  that  the  study  was  funded  by  ESA  Section  6  funds.  Several 
environmental  organizations,  however,  had  the  opportunity  to  read  and  review  the 
report. 

Although  I  have  focused  on  the  example  of  the  Golden-cheeked  Warbler, 
there  are  many  more  illustrations  of  the  problems  with  the  listing  process.  In 
Austin  alone,  we  face  the  specious  listing  of  the  Barton  Springs  Salamander  and 
the  procedurally  defective  and  scientifically  deficient  listing  of  the  cave  bugs. 

Congress  must  ensure  that  the  Act's  significant  protections  are  extended 
only  to  those  species  which  are  truly  in  danger  of  extinction.  There  are  several 
means  of  accomplishing  that  goal. 

First,  Congress  should  direct  FWS  to  establish  specific  criteria  for  listing 
species  which  contain  consistently  applied  guidelines.  The  first  step  in  this 
process  should  be  to  develop  a  more  specific  and  useful  definition  of  endangered 
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species.  As  currently  written,  an  "endangered"  species  is  defined  simply  as  "a 
species  in  danger  of  extinction  throughout  all  or  a  significant  portion  of  its  range." 
This  definition  gives  the  FWS  far  too  much  latitude,  it  is  so  vague  that  \  irtuall\ 
any  species  could  be  considered  "endangered." 

Second,  Congress  should  improve  the  scientific  data  upon  which  listing 
decisions  are  made.  A  petitioner  should  bear  the  burden  of  proving  that  the 
species  is  endangered  or  threatened.  Congress  should  require  a  listing  petition  to 
contain  "substantial  scientific  or  commercial  data."  Further,  the  Act  should  define 
specific  standards  and  requirements  for  what  constitutes  "substantial  information." 
Field  testing  should  be  required  to  verify  the  data  used  in  the  listing  process.   It 
should  not  be  sufficient  to  list  a  species  by  theorizing  the  historical  loss  of  habitat. 
Congress  should  also  direct  Fish  and  Wildlife  Service  to  arrange  for  independent 
peer  review  of  the  data  and  rationale  used  in  the  listing  process.  Fish  and  Wildlife 
Service  claims  that  many  recent  listings  are  subject  to  peer  review.  Closer 
examination  of  that  peer  review  indicates  that  the  original  petitioner  can  be  one  of 
the  reviewers,  and  that  the  peer  review  is  limited  to  the  information  presented  in 
the  proposed  listing  rule. 

Third,  Congress  should  open  the  listing  process  to  public  review  and 
participation.  The  general  public  does  not  read  the  Federal  Register.  Even  if  the\ 
did,  once  a  listing  is  proposed  there  is  insufficient  time  for  interested  parties  to 
evaluate  the  biological  data  in  any  meaningful  way.  Congress  should  require  the 
Fish  and  Wildlife  Service  to  provide  public  notice  of  listing  petitions  to  local 
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officials  within  the  species"  range.  Congress  should  also  require  that  the  raw  data 
and  research  submitted  as  "proof"  that  a  species  is  endangered  is  available  to  the 
public.  This  could  be  accomplished  by  requiring  Fish  and  Wildlife  Service  to 
establish  a  public  docket  with  all  of  the  information  on  a  particular  species.  It  is 
insufficient  that  Fish  and  Wildlife  Service  merely  provides  a  summary  of  the  data 
in  the  Federal  Register.  The  results  of  the  peer  review  process  should  also  be 
published  in  the  Federal  Register. 

The  case  study  of  the  Golden-cheeked  warbler  dramatizes  the  scientifically- 
haphazard  and  publicly-exclusive  listing  process.  Unfortunately,  in  my  extensive 
experience,  it  is  not  a  dramatic  or  isolated  incident.  Much  of  the  negative 
publicity  and  sentiment  surrounding  the  Endangered  Species  Act  arises  out  of  the 
faulty  listing  process.  Failure  to  correct  the  flaws  in  the  listing  process  may 
eventually  turn  the  public  against  the  laudable  goal  of  endangered  species 
protection.  However,  the  legislative  reforms  that  I  have  outlined  can  help 
transform  the  Act  into  model  and  efficient  legislation. 


Testimony  of  Steve  Paulson  on  Behalf  of  NAHB                                                                    Page  6 
June  24.  1996  ^^ 
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THET 


A  message  from  Rai 
1996  President, 


that  pitticet^^Sitmncad  ^ptcit-^  is 
ihtngltfthi^Ki  Jii  axinls  cplnpit 
-iTvTne  thelitfiii,  n  'Hirii  n<irld  ISiJikkr-. 
iml  cI<Te)op<  r^  ilvoknow  •jininhiiig 
(.LsejStJui^im,  1  ni  i|i.nh  i>f  \.nii.ni  ui- 
ilK  trmmHiiRTKi]  lus  thii 
fed  U)  Nj\c  Lndanutrctl  ^ptLitN 
fngCRd  Spcties  \lI  (B^  S)  u>  not 

;  current  ac  i  in  inflexible  has 
p[cdmfr«  '-pccie'iheinn'MMU 

Ffciai-N  pii\  «e  laiidin\nirs  to  pav 
the  linanLul  burdai  ol  spicics  pmtec 
Cfecin  nica^ures  ill  U  iR  supposed  to  he  a 
piihlic  rt-vpunMbilm- 

somtwlKri.  along  the  wav  the  regula 
lions  thut  compiT*  Iht  LS  \  hcgan  to 
be  used  iS  a  toot  to  stop  lcj;itimal<. 
I  ind  use  raisuiL  the  ire  ol  landowners 
c-Nervwhere 


I  ndan 
,  mloi  thn.atcrn.dspti.Rsw 
I    <    \*.ad  or  Iht  Und  ss  is 
[kci  11  d  Hi  be  iithtri.um.nl  oi 
potcntul  hniiiui  tor  i  spttits 
Landowners  luit  httn  prt 
\eiittd  fnim  buikbny  liomes  """"" 

har\t  slum  irtts  planting  trops  hkI  in 
vinit  t  ists  e\cn  w  tlkint;  on  ihtir  pnipv 
trt)    lunlunmort  1  indou  iicrs  «  ho  lost- 
use  ol  all  or  pan  ol  tlitir  proptrt>  due  to 
tht  E.s\  hiM  nitli,  rtitntd 
tomptiisitiuii 

I  nlortiinitth  mi  isi  vjitrn.  ins  have 
htlk  knowlidvc  i.lli  .«  ormnif  tile 
ESA«orks  Nor  ir  ihtv  m  ire  that  pri- 
\  itt  pn>|H  rn  1  u  ntis  li.uc  been  tom- 


pellcd 


Sam  Hamilton 
FWS,  Atlanta,  GA 

"The  Incentives  are  wrong  here.  If  I  have 
a  rare  metal  on  my  property,  its  value 
goes  up.  But  if  a  rare  bird  occupies  the 
land,  its  value  disappears.  We've  got  to 
turn  It  around  to  make  the  landowner 
want  to  have  the  bird  on  his  property."' 


Tilt-  LS.Vs  piiniiive  nature  punishes 
good  stewards  ol  wildlife  h>  tlireatening 
to  take  awa\  the  itsc  of  their  land  if  a 
Uireatened  or  endangered  species  is  dLv 
tovere'd  on  their  pn»pcrt>'.  Now.as 
(Congress  deliates  how  to  reauthoiizc 


[lit  Ittiii  s  share  of 
ts  issoLijttd  with  prottcnmg 
.   l-sstiiiiilh  in  iht  J-*  \earssince 
the  \t  t  was  passed  species  prt>- 
lettion  h.is  het-n  pri\.itei\.  not 
publicly  tln.tntcd 
Manvoltht  proitxttd  s|xcit's 
.iri  m  tact  subsjHi  k  s    c  ittcn 
tlK\  .in-  isolated  popviLitions  lli.il 
diiler  in  minuscule  wa\s  tnun 
tht  ir  more  pndilerate  tottsius  m 
other  areas  oltbe  eovintr\  or 
world 

To  make  mailers  worse,  there  are 
ni;my  examples  of  species  being 

,.^_     added  to  the  cntLuipered  or 

threatened  lists  not  on  the  ba.sis 

of  scientific  e\idence.  but  as  a  w;n.-  to 

st«pgn)WTh 

in  short  the  Ksa  is  being  used  either 

ineffecti\ei\  (tew  species  Ixing  saved) 

or  inappropriatel)  ( i  e  .  to  stop  growth). 


Fifth  Amendment  of  the  U.S. 

Constitution: 

"nor  shall  private  property  be  taken  for 

public  use,  without  just  compensation." 


The  1   s  1  ish  and  W  ildlik  sen  ice  is 
tjueuing  up  species  t<)r  a  federal  agenc\ 
list,  hut  ntit  ponying  up  tlie  tlollars  .intl 
taking  care-  of  the  pnihlem, 

Stxincr  or  later  we  will  liit\e  t't  .rsk 
ourselves:  are  we  Iruh  getting  tlie  iiu>st 
species  preitection  for  our  monevout  ol 
thcESA? 

Clearly,  refonn  is  neeilcd  il  the  At  i  is 
to  Ik-  successtui  in  saving  s|x-eies  It  pn- 
vate  pniperly  is  dev  alued  li  >r  the  public 
gtKKl.the  issue  of  compc-ns.ition  must  Ix 
adtlrcs.sed.  Other  stilutions  to  make  the 
tS.A  work  better  include 


iiig 


ttention  and  revmries  < 
N  that  .ire  taih  ent.l.ingcr 
ul.delensibit  seieiitilic 
)  ni.ike  spei  tes  listing 

lingpr.K.t- 


anil  used 


streanilining  the  pen- 
It  the  .idmiiiistr.iinc  t 
a  Luidowuer  issborte 
resourees  could  be  In 
forhabiut  presenation  efforts 
Designating  the  emu  al  bahiiat  of  .in 
enilangere-d  sjh-cics  well  in  advance 
so  tliat  landow  nets  km  iw  w  liai 
areas  can  Ix-  developed. and  what 
are-as  can't. 


1  Bt-tsy  (airpenler.  Tlic  Ik^t  I.ihI 
Plans'li.S.News  anilW'Tkl  kijxn 
Vol  lli.No.  I.^IO/V'X 
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nmi 


mi;  llu  l.ns  iii 
c,A  pl.„,s,.n. 


clx    1 1,1 


Michael  Bean,  Environmental  Defense  Fund 

"Despite  neatly  a  quarter  century  of  protection  as  an 
endangered  species,  the  red-cockaded  woodpecker  is 
closer  to  extinction  today  than  it  was  a  quarter  century 
ago  when  the  protection  began" 


tll.ll  s|X-i  11  ■.  ill  1  n.  H  l.ini;uish  Mil  i1r 
ciidiinjit-a'tl  iiiid  ihrrjUTu-tl  iiMs 
•  Allowing  land  ixchanitcs  so  thai  valu- 
able hahiiai  can  Ih-  prtMntd  w  iihiiui 
N;icrificing  cconnmic  clc'vcli)|-i!m-iit 
t  llliniutch'.  making  a  nlbrnicil 
UntlangLTcd  Sptiits  Act  work  will 
rx-quirc  a  naiionwitic  |iiihlic-pri\atc  joint 
vcniuiv  nc-vvrstcn  Ix-lort-  in  the-  annals 
of  t-nvironmcnial  ()n)hk-ni-v living 
Indfrthc  cunx-nt  act.  landountrs  have 
hi-tn  Mngkil  out  to  conipiv  u  iili  ivslrii 
li\c  land  usi-  rcgulatUms  kir  a  program 
thai  has  sa\cd  a  luK-do/cn  chaiisniatic 
species  and  litllc  else 


Justice  Holmes  in  PA  Coal  v.  Mahon  1 922 
"while  property  may  be  regulated  to  a 
certain  extent,  if  regulation  goes  too  far 
it  will  be  recognized  as  a  taking." 


As  tor  the  truth  ahoui  tin  I  lul.inm  ivd 
Species  Act.  Che  tnith  is  ih.ii  thcri^  uv  im 
ca.sy  answers. With  this  piihlicilinii  liu 
National  As.socialii>n  of  Home  liiiildcrs 
(.VAllli)  hopes  to  liKiis  the  ILSA  tiehate 
on  facts  rather  than  fiction  and  move 
toward  a  solution  that  keeps  the  original 
intent  of  the  liSA  hut  does  nut  run 
nnighsluHl  over  the  constitutional  rights 
ofAmiricas  landowners. A 


COVER  PHOTOS: 


B.  Special  Agent  liadge 

(;.  Fair)'  .Shrimp* 

D.  Delhi  Saiul.s  Flow  er  Urt  ing  Fix 

K.  Reel  Hills  Salamander 

I-:  Cireeii  I'ilcher  Flam 
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Major  Provisions  of  the  Act . 


Saving  Species  Or  Stopping  Growth? 


In  tlicorx.  the  1>A  is  siniplt   spcfics  dctemiitifd  by  the  Fish  and  \\  lidlik-  Nen  ilc 
ti>  be  in  d.mijcr  nl  extinct icm  ,irc  placed  on  a  list  tii  be  protected,  nioniioied. 
recinercd.  then  reininetl  from  the  list  Despite  its  good  intent,  the  law  has  beeome 
a  lightning  rod  (or  eonlro\ers\  and  has  caused  huge  problems  lor  )iri\ale 
propertx  owners 
Vs  more  and  more  spet  les  are  addtxl  to  tin.  list  and  lew  are  remo\i  d  tin  intent  of 
the  law  is  becoming  obscured Uisagreemeni  o\t  r  how  the  listing  process  works  whit  h  spec  us  i>r  sub 
species  should  be  included  and  the  \alidil\  ol  the  si.jniee  iisetl  to  determine  listing  i.iigibilit\  an-  at  the  cen- 
ter ol  the  debate. 

Pri\ate  profx-rn  owner>  charge  that  thc\  are  lell  out  <il  the  process. but  counted  on  to  loot  the  bill  lor 
what  is  a  common  gmxl.  Kuther  than  enlisting  landowners  help  in  sa%ing  species,  the  Act  pits  species 
against  landowners  It  is  a  law  that  can  affect  aiiNone  who  owns  or  plans  kj  own  propert).  panieularly  if  you 
want  l(  >  btiild  i  )ii  or  otherwise  alter  your  property. 

Ihe  teeth  of  the  bw  are  the  three  main  legislative  sections  which  tend  to  be  the  focal  pf>ints  of  debate. 
(See  illuslration).Adherence  to  these  legislative  sections  makes  the  law  absolute  and  inflexible.  Ind!%idii;ils 
can  use  the  ESA  to  stop  any  de\elopment  pn)iect  by  petilioning  to  have  a  plant  or  species  listed  as  endan- 
gered or  threatened. 


Listins  (Section  4) 
Section  I  mandkites  that 
species  be  listed  xs  endan- 
gered or  threatened  'solely 
on  the  basis  of  the  best 
available  scientific  and  con> 
mcrcial  infoniiation  regani- 
ing  a  species'  status, 
w  ithout  reference  to  possi- 
ble economic  or  other 
impacts  of  such  detcmiina- 
tion."  'ITie  cost  of  prtnecling 
species  ma\  not  be 
consiilereil 


3  Major 

Legislative 

Sections 


w  -^ 


Jeopardy  Prohibition 
(Section  7) 
Section  ~  requires  fetl- 
eral  agencies  lo  insure 
that  the  actions  they 
authori/e.fund.or 
carry  out  neither  jeojv 
ardize  the  continued 
existence  of  a  species, 
nor  mollify  habitat  that 
is  critical  to  its  sur\ i\al 


Take  (Section  9) 

Sectii >n  ')  stales  that  no  jxrrson  may  take  an  endangered  animal  species  w  here  lake'  ma\  mean   ti >  harass, 
harm,  pursue,  hum,  shoot,  wound,  kill.  trap. capture,  collect,  or  to  aiteni]it  to  engage  in  an\  such  ioikUici    nius 
properly  owners  w  ho  alter  their  properly  and  disrupt  ihi-  bcha\  lor  patterns  ol  s|x-cies  listed  as  endangered  or 
ihreatened  are  guilty  of' taking'  such  species  ,tnd  are  in  violation  ol  the  liS.X 


no 


Why  should 
an  averase 
iandowner  be 
vioncemed 
about  the  ESA'!' 


The  .\nrtJMfnt  SfHiftal  < 
tttni'tt  tirntxT  iKin  i'- 
mttvly  a  snffsftn'it  ■ 
Uiiutitu-tiers  u-etv  n 
iiiil'/xiir  ii/ouLi 


Landownership  Categories 

for  Recorded 

Species  Occurrences 


I  Hhcr  f«l  - 


Lind(  'v\  IK rs  should  be  cone trnt-d  Ixcaiust 
thf  law  can  rcMrict  w  hat  thc>  can  do  with 
their  land  if  an  cntUingcrid  or  threatened 
speciiN  is  tliscovea-d  there  or  if  their  land  is 
deil.irttl  hal>ilai Once  a  species  is  listed,  the 
ESA.as  interjirited  by  the  Rsh  and  Wildlife 
Senice  (PX  S). calls  for  l^ S  biologists  to 
contn>l  lu)\\  land  is  iis<.-d  an\  time  they 
I  DiiMikr  it  important  for  iisieil  s(x-cics  llie 
l\\  s  I  lex  ides  u  licthcr  farming,  logging. 
Iniikling  or  t.\cn  walking  will  be  allowed. 
( )n  SIR  ii  land.  pri\  ate  or  pulilic.  the  FWS 
biologists  fxcome.in  effect. land  managers 
on  behalf  Of  the  listed  sixcies.  (The 
Natii>nal  .Marine  lisheries  Sct\ ice  has 
responsibility  for  (Ke;in-going  fish  ) 
Landow-ners  who  want  to  use  their  land 
must  tt«)i  the  bill  for  habitat  conser\ation 
efforts  (urrent  law  d<H-s  not  pnnide 
compcns.ition  lor  xhv  ,ille(  ii;d  laiidowiKT 

What's  Endangered 


Currentiy  Protected 
Species 


l(  K  HI      r. 


^5i 


Ill 


In  h>')n  ilu-  ltiv;v-.  I   .r  1  „  n.  r  ,!    .j  ;';, 
Dtp.irlr  '  i.!t<.\l  ihi- 

o^^l  I  If  '  ,'ii  >\\  n 

>lx-tn.->  .11  >  I  IM->1IIH  >ll    ini--ilUU:i 

t\!amcl\  km  for  two  rcaMMis  i 
tsMimoa  S2  million  rccovcn  «.i  ,,  ,,^. 
species  estimate. (<x>si  estimates  tor  aco\ - 
erjng  ilu  nonln  rii  snoiiid  1 1\\ !  .ilom  si.irt 
ai  SJI  hiiiioii 

hilljon  fsunwii  m  im 

I  lowe\ er.  the  nioije)  ^jx-ni  b\  the  Ictieral 
government  !*>  cnTT"»hiKt<n\-e<l  h\  rht-  hiiye 
economic  ini!' 
sjx-cies  on  th^ 


RVS  Spending  On 
Endangered  Species 


"Top  Ten"  Most  Expensive  Recovery 
Plans  Instituted  Under  The  ESA' 


■  i  ni  drccnTiirtk 

..-uiirjcl  iiirili- 

5) 

Blunt-Noscd  Leopard  Lizard 

.S~(i:S2iM)()      1 

M 

Kimp  s  Ridlcv  Sta Turtle 

S(i-^,(i<»)i)(MI       ' 

S  1 

(  oioradii  Squawfish    'X 

ll! 

iiiimphack<  hub         1 

^- ^^^,,|^       1 

"  , 

hoiiMJiKJiuh              1 

Sj 

Ra/orback  Sucker       3 

')) 

BIJck-(jpped\irto 

Ss^SSS.INHI       1 

ill. 

^\\  .imp  Pink 

S29.u2(v<HMl      1 

» 

so 


$i$i 
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Who  decides 
which  species 
will  be  listed 
on  the  threat- 
ened or  endan 


SlAvch  photcs  deptct  areais  oetemwied  to 
be  vwnal  pools  (sr«ilcw  PCX*  of  viflter  tfat 
serve  «  breedins  artas  and  cmkal  habitst) 
for  tfie  fisiry  shrimp  Cry  FWS? 


Am  individual  can  petition  the  IS  I'ish  And 
Wlidlifc  Sen  ice  to  list  a  specio.  Once  a 
species  (or  subspecies)  has  been  pn)p<>sed 
for  listing,  the  Secretary  of  the  Interior  (or 
Secanan  of  (ommerce)  has  '^)  diiys  to  deter- 
mine v\  Ik  tlur  the  petition  includes  enough 
intorni.iiion  to  u.irr.int  a  Ibrmal  review  of  the 
spccRN  status  Aithougli  the  statute  calls  fi)ra 
ikcisioii  \\  licther  or  not  U>  list  within  a  year. 
(Ik  law  IS  ninlv  follow  eti  If  a  s|X-cies  is  detcr- 
miniil  111  Ix-  .n  imnuili.itr  risk. an  enicr>;enc>' 
lisijnj;  nia>  Ix  ,uillion/til 


^9  November  1990 


0,W3yr>eSWhM 

2W  Conage  way,  Boom  E-»823 
^rt^'oCA  95325 

Dear  Mr  White 


^JLcm  'O^"*"""' fl!l6d  specks  porsuan.  .0 
.iT  *~elocment  agrcuttural  lano  ^^^, 


urt>ancleveloP<™r.t^ 
aclivi'ie* 


•;«TaaverseW-PaC>— --'^^ 


,  much  toi  yo"' 


p,.^Mnen«>"«>'«^'*'*°" 


Sirv»rely*"'«- 


fP^^^=^~^ 


q<»ar>r«8««'ha" 
Davrs,  CA 


,iiul  mliiliiMl  InfitmuUKm  is  trqiUniL  The  iilxxr  k-llfr  m«b  utt  IV  S  iHvdnl 
II  il>r  frnKfn  *.r  llsnnv  Ibr  Mn  slinm/i.  «■*»<»■  mhsttfueni  Iminn 

,1  III  mil'l:'—  ■■>  ■•■•ll,n~  ..I  t...l  n;i;m<    Im  UliulmiiHfi  — 
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Has  the 

Endansered 
Species  Act 
been  success- 
ful in  savins 
species  from 
extinction,  thus 
protectins  and 
preserving 
biodiversity'r' 


1,520 

Species 

Lteted 


If  the  Act  wcrt-  truh  aimed  at  prcscn  iiij; 
possible  sticniilk  lx*nc■tlI^  tnini  lii<)<.li\cr- 
sitA,  then  it  WDukI  be  impk  mentecl  lo 
provitte  ec|ual  pnuet  iion  tor  .ill  spcxus 
rej';iritless  1)1  ihcir  popular  .ipix-.il  In  P'')(i 
over  hall  ol  the  Si(Mi  iiijllion  speiH  h\  >i.iu 
and  federal  uovernnunts  in  protiii  eiulan 
gered  spieieN  ut  nr  lo  onlv   I  I  ^[^ecle^  k^^ 
than  _'  pcrtrni  oj  ihe  sp<,-tjcs  lisied  riH>-e 
ehansniaia  spix  us  utuled  to  Ix-  waini  aiitl 
tii//\  animaK  that  .ire  ta\oi\-d  b\  itu 
Anieriean  piiblit   im  liuliiit:  tin  un//h 
bear, the  northern  spottei!  owl  the  baki 
eaj;lc  anil  the  llorida  iianllKf 


des 

_   .  ed 

and  Only  4 

Recovered 


•MIKt     l*HW)    I.Sid  sp<.VK>.'»yi  lldli\C-  llllhc  1     ^    .IIh|S(>I   IliaiHIlNptl 

i;trnl  or  ihrcittiHil  Ot"  IhcsiMinlx   1') -.pn  k->  Ikim  In  xts  cU- ll^u■^t  m 
I  ii;ln  Kx  .IU-.C  ul  listiiii;  (.-m)P». and  Imir  ilm  U'  rm'M  r\ 
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MARTESIA  PLANNED  COMMUNITY  &  THE  FIORIDA 
SCRUB  JAY  USTING 

"It  was  hell  on  tanli.  Wc  wciv  up  ajjainst  financial  niin, 
with  no  ruk-s  to  play  hy.  nyc  only  thlnn  wt  wen-  sure  of  was 
tlial  wc  couldn  I  buikl" 

That's  how  Ba-v-anI  County,  I'L.  honii  buililci  auil  ilcvcl- 
opcrTim  McWillianis  ilesiribcs  tlic  onJf;il  he  went  through 
when  the  land  he  was  ikveloping  —  with  ituuiy  homes 
under  coastmction  —  was  deemed  luhilat  for  the  ihn-al- 
ened  Florida  Scniblay  by  the  I  S  Fish  ;md  Wildlife  Sen  ice 

lite  Scrub  Jay  was  listed  as  ihrt-atened  by  the  IS  FLsh  and 
Wildlife  Scnice  (FWS)  in  1 9«"  b^iscd  on  a  petition  reiiuest 
submincd  by  a  graduate  sttnlent  at  llie  I  ni\ersjt>  of  FloritLi 
The  bird  has  iK-ver  been  listed  hy  the  state  of  Florida 

In  its  IcitaOy  required  public  notice,  F'U'S  statc-d  that  the 
U.stinK  of  tlie  .Scnib  Jay  would  ha\e  little  or  no  effcU  on 
prh-aie  property  owniTs" 

In  reality,  the  ILstinn  h.is  the  potentLtl  to  cost  BrtTard 
(.(iunl\'  properly  owners  hunda-ds  ol  niiilions  of  dollars,  and 
ii  s  concci\able  thai  some  iic-w  homes  in  Hre>ard  County 
with  sc  rub  habitat  on  their  property  w  ill  juinp  in  price  by 
$20,(HK).  Some  ^SIXXI  [X-ople  located  within  Mm  tcei  of  the 
habitat  arc  alTected. and  S.IKIO  parcel  owners  «ho  have  habi 
tat  on  their  propilty  arc  rctiuired  to  go  to  the  FWS  for  a 
Se-ction  "  [XTmit. 

In  IWl  FVCS  visited  Martesia  and  detcrmiiKd  the  sue  hail 
habitat  and  binls  IWS  notified  Indian  Harbor  Ik-ach  aiul 
other  municipalities  to  stop  issuing  ix-rmits  and  Mop  coiv 
structlon.  ITic  satne  restriction  api^lied  for  the  1  ».(KX)  acrcs 
of  privately  held  liabitat  tlmni>jKnn  ll«-  counn 


McWiUiai??*. 

■itixiviil 


ft 


finMiedand.oiiti,  ...  ..,..,. 
lots.  Tisenty  of  those  were  in  \.i 
ranging  from  laniilics  l!\ing  ihi  r, 
other  fill  «crc  close  lo  Ixing  siaru... 

I.quailv  tnistrating  —  .md  chaotic  —  was  the  lack  oi  cvi- 
deiKf  nn  how  main  birds  if  any,  were  Ixring  impacted  by  the 
ilcvclijpnieni     Wc  s|xni  S20,IHK)  to  have  a  biol<)gi,si  ase 
tapcel  nulling  c.ills  lo  siincN  our  SO  acivs  and  wc  (bund  that 
()  birds  were  using  ihc  properly,  but  not  ntxi-s.s;uih  living  on 
it   1  lud  «»l  lot  owners  and  a  developer  involved  in  tlx-  is,suc 
who  had  no  idea  what  w-as  ncces.sar).and  I'Vl'S  elieln't  know 
what  it  w  anted  to  do  cithcT" 

Ba-vaixl  County  tried  to  address  VWS'  listing  concerns  by 
drifting  a  Scrub  .lay  ordinance,  but  the  mi-.istirc  nnrt  with  stilf 
opposition  froii)  builders  and  cnvinm-nenulisis  alike  Tlien  a 
task  force  dtat  incliKlcd  local  home  bulkier  apncsentatkjn  by 
McWilli;mis  spent  four  years  tr>ing  to  cToft  a  lubitat  conser- 
vation plan  (HCP) 

Many  biiildc-rs  ami  laixlowtiers  f>p|X>scd  one  e-arh  plan 
because  it  requited  Uindowners  and  builders  to  pay  a  $S,StH> 
one  time  avses.smc-nt  fee  per  acre,  plus  $  10()  a  year  per  acie 
for  .V)  years  for  mainti-niuice.  even  though  Uiat  was  only  25% 
of  the  actual  mitigation  cost  "You  h;ivc  a  big  pfoblem  in  thai 
a  lot  across  the  street,  without  scrub  habitat,  would  not  have 
a  fix-  while  your  lot,  with  scrub  habitat,  would.  -So  you  have  a 
discrepani-y  in  the  market  and  some  ktndowners  woukl  suf- 
frr  accortlingly." 


"The  reality  is  it  comes  down  to  money.  Once 
you  set  throush  the  details  and  it's  worked  out, 
you  still  haven't  answered  the  question  of  who 
is  going  to  pay  the  $1 00  million  needed  for 
this  HCP." 


The  s<  nib  Ja*  incident  has  left  McWilUams  iiKreasintcly 
leer\  ol  luhiiai  conservation  plans     In  theory,  it's  a  givat 
nk.ilKi  Jiise  \ou  work  to  bahuice  en\  iroiuiK-ntal  and  elcvel- 
opmeiii  issues   Ihe  realit>  is  it  comes  ilowti  to  money.  OtKC 
you  gel  ihi-ougb  the  details  and  ii  s  worked  out. you  siill 
ba\en  I  an.swered  tht  qui-stion  of  wlio  is  g<iing  pa\  ilie  SItK) 
million  neeik-d  lor  this  IK  R'.VKAXilliams  sa\s 

Since  IWlthe  niiiig.ition  ratio  for  the  Florida  Senib 
lay  habitat  has  gone  (mm  1S"„  to  iiHr,,   In  \'>'>\  a  bulkier 
could  SCI  aside  as  little  as  I s'..  of  the  loi  itsell  for  oivsiie 
mitigiiion  in  I'WS  ibe  miiigaiion  H-quiniiHiii  is  lo  sii  .esiik- 
four  eilluv  kits. 


" 


a 
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NKWUIiams  otptm-ncc  witli  aulhoritiv-  ovi  r  fhi  1  lomlj 
!«cnihla>  listing  has  given  him  a  unkjiK  pir-[xuiM  ui  ilu 
nttxl  (or  KSA  rrfimji  "Eilhcr  ihtv  should  it :  ni<  ik  m  ;■  p  ii:> 

bml. '>r  If  ihc  .iiiilw»riii<-Nicll  r-v  - l,    ,, 

sh.Mil.!K-  piialijsidbv  il,, 
bt-tUT  jvi  he  ^i\  V  \M  >iili!  <.  I !  , 

-I(  ^^-    ' • I  tlK-  LnA  I,  .>.,,^  ,>.,,,,..,.  » , 

lul  'iiMirsi  xh(>u(  what  ii  uko  to  cl.i  lii.i'  • 

('11  tc-ning  .species  i^b^  bmmjtiln- (.imI  '  .t 

thi  I'vi'iv  .11  iiiu.Rtt  value  fmm  Uk- UntlowiKT  and  stiung  II 
asKk'  in  pcrpcluiK  a>  hahiut  ft>r  iht-  spciit-^ 

JTic-  current  Mt  siniph  has  no  n-jitrU  foretononm 
inipati "  McWilliatas  savs  "Dne  minute  1  ni  miikling  homo 
and  helping  famiho  aali/c  lite  Amcriian  dn-am  of  horn*- 
ow  nership.  ilie  next  miniile  1  m  •iiui  tkjw  n  ,md  wt  indenng  ir 
Ini  cvtT  ^»ing  lo  he  able  ;o  buikl  ln»nit'^  .litain  '  A 


-^J'  NaUHiias  landoU'ncrsAsMioation  (NNI>\i.\\'innca-M 
"  -  hclpeti  riisf  «1  iniUion  lo  fiiiht  Oh-  Itsiim;  .<nh<- 


lit  opposite  » 
i.c  and  that  its 
<n.  extending  i 


.1.  oui    1  u   -uli-: 

inminal  what  happeiu> 

I  \\t  IX  lusi  tossed  aside' 

I     lu  dubious  listing  iifthi 

I  tn  ii  sjx  t  K  s  >X  inneresi  .>  L- 

V    I  ndt  T  I  s\  rrgiilatji ir 


GREEHUNING  IN  CAUFORNIA:  THE  GIANT  GARTER 
SNAKE  USTJNG 

In  >acranK.tHo,  <  A,  building  hi  mies  unik-r  iIk  t .  irrx-ni 
l-iHlanjscrt'd  Species  Act  S  bkc  plav  ing '  land  use  f  i  .iik-tte." 

.i>i.^r.Mii;!..Nr.ldtr  Mlki  VXiinl    In  ihis  ^jpi.    i...,MMr    mii 


IS  with  no  hope 
>.   xi  thcei>nlnn< 

tnitint;  ihinu  tor  hlscomp.ut>  di; 
Snafec  leatng  ptoljlcni  »-as  Uk  hn 
uofking  with  kital  authohiK-s  t-  ^ 


l'•l^  and 

I. 

.ivl  trus- 


ths"  IJSA  u.'»tui>;  *»1  dw:  (tiaiii  t.*aj*er  suakc,  lia>  cu*; 
Sacranienio  landowners  S  2  milbon  Vi  hat  s  w<if>c.  as  rrf 
IVeiiiilH:  .Ii  iy>)S  an  ct(uiuhle  vitutmi  i^  n.iwluie  in  sighl 

I '  .  siuke  had  txxr  '  ■-talc 

la"  11  lalifrimia^  IX ;.  .ind 

(..I  T-pOk-  3>   ihr.  .  '    ir^ 


The  ESA  IS  Mke  an  effective,  last-ditch  effort  that 
no-growth  activists  can  use  as  a  weapon  as 
development  reaches  the  entiticment  process' 


iJiK'-' 
I  Ik   t 


»lh  ; 


*.  ;ic  pioposevl  '.I  ^ 

-■ixrvtes  as  weB  A*:«.^wdi'. 
Tincrot  s  pmprisal  i<>  dn 
.irmtntt\  in  nii-  btidi-kw- 


iil>osals  imoiwi 
Pien  iIk-  Kii- 
:  the  kKal  aiitli 
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the  tx-M  stkrnlific  o'idcnce  IxrconK-  the  k-Jiling  factor  in  im 
dciLSion  to  pn>ti-ci  a  spciic!..  He  akt)  thinks  tli-ar  KuidclincK 
lor  habitat  coascnalion  pkinning  arc  essential  in  endangered 
species  law. 

Tlie  Endansered  Spccic-s  Act  was  hill  of  b<kkI  intcmioas 
when  first  cnacied.'Winn  says  "but  it's  allowt-d  burcaucraLs 
to  (Win  control. and  jsit  out  of  c<inlnil  We  have  an  env-inm- 
ntental  tiw  thai  is  beinn  used  in  sioji  rcs|vinsibk  gnnwh 
Ik-  says. 

ITic  result  LssomelliinnWinn  calls  jyecniinini;   —  a  poliii 
cal  and  n.-}{iilator>  manipiiLuion  ot  an  cnvminiiRnijl  law 
whereby  no-gnnMh  it  iivtsis,  ihroiigli  (he  I   s  Fivh  and 
Wildlite»<-r>'ice.wiH  list  .1  species  wliosi-  rjriKc  .mil  hahitai  is 
in  an  area  cxperiencmn  jyiiwiliniihoiit  the  sucniilk  il.ii.i  in 
back  up  the  claim  ▲ 


JESTER  ESTATES  AND  THE  GOLDEN-CHEEKED 
WARBLER  LISTING 

In Texas,  the  Fjitlan>!eivd  species  Ui  <ES.\)  has  ijkcii 
thousands  of  acres  out  olilic  h.inds  ul  pruaie  owiurs    hi 
Ausiin.th.at  is  exactly  what  h.ippcmil  m  de\cl<ipcr  M.iiirx 
Hood  of  jester  Divelopnuni  <  nnip.nn 

Jester  Developmem  «as  ai  ihi- 1 1 nici  ■  'I  .in  tiiKTi;iTin 
ILstins  of  the  (loldcn  Cheeked  W.irhlcr  in  ilu  I   s  Fish  .md 
Wildlife  Ser\-ice  (FVii'S).  llie  liMiii,i;  ejn-<d  .1  i.iml  u-.c 
niglitnuire  that  cost  Hood  ami  Ins  puniurs  s.s  S  nii|[i.>n.ioii 
sidcrable  damage  to  his  construction  equipnieni  b)  cn\  in>n- 
menial  activLsLs.  and  the  foreclosure  <  >i  hisikvclnpnicm 
pn>ject  by  banks. 

In  l9S.^,Jester  IX-\elopmenl  benan  wnrk  on  jesur  l>Liies 
II.  which  consisted  of  appn>\iiii.iiel\   I  11 10  ducilui^  iiniis  nn 
6.-S0  acres.  In  .Man.h  of  1  W(l  I  Ic  kkIs  i  ump.inx  S'  >t  a  iU\elo|v 
nicni  permit  from  the  (.*il>  of  \usiin  ii>  hc.uiii  consmiciinn  on 
Seition  S  of  Ji-stcr  II.  iiid  hi  jiin  clearing  the  ci  nterlmcs  of 
the  streets  and  vmic  of  the  iindi-rgnmih  around  a  particu 
larh  s|K'Ci;K-ular  st.uiil  ot  oaks    Hie  cii.inn^;  rcsulteil  in 
inimediaie  protcsis  Iroin  iiivironnKnial  aclivisis 

( >n  M.i\  s  )')'«>  Ilu- 1  W  s  gr.inicti  .111  iinergcniy  lisiing  for 
the  (.oUlen-i  lueki-d  \Xarhler.  .1  Miuill  songbird  whose  criiic.il 
h.ihil.il  iin  Indes  A-i  I'exas  lounlics    Ille  warhkr  breeds  in 
lc\ascvir\  \ear  Ironi  .\laali  Islojub   I  S.. mil  spends  ilie 
niii.iindcr  of" llie  \ear  m  <»iiaieiua!a  and  Me.xtt.o 

In  .iddilion  loioinplying  wiih  li  s  \nm  (  orps  ol 
I  iiginivrs  Muioii  lOi  |Kiniuting  rii|uirenienis.  k'sicr  u.ls 
a'qiiia-d  to  olttatn  .1  Seciion  "  iXTniii  Iroin  fA\>  pursu.ini 
10  the  i:SA    leslcr  .ipplicd  lor  llic  pirniil  in  M.iy  I'r-Xl  P-.inial 


rclc-a.se  of  the  pniperty  was  granted  in  late  September  for 
some  developed  kits,  but  the  iinde>ek)ped  k>ts  were  rwH 
rrlea.s<-d. 

In  IX-cembcr  of  1 9<X>,Jc-ster  met  with  FWS  and  the  Corps 
to  reinitiate  the  Section  ■"  coasullation  priKcss  and  free  up 
the  nmaining  lots   KWS  requested  that  Jester  unden;ike  rwo 
ye-ars  of  warbler  surveys  —  surveys  that  were  only  accept- 
able for  review  if  they  wiTC  conducted  betwc-en  March  I S 
and  .Vlay  20  of  c-ach  year,  due  to  mating  habits  of  the  bird. 

In  an  effon  to  legitimately  prove  tliat  iLs  divekipment 
work  was  not  harming  the  bird. Jester  hired  an  independent 
biology  resc-areh  firm  to  survey  the  cri-aturc  s  habitat    In  .May 
of  I*W1 ,  ahcr  conducing  a  study  that  showed  that  no  n-ar- 
biers  existed  within  SIK)'  of  the  .subject  pniperty.Jcstcr  made 
a  fonnal  written  a'quest  for  release  of  the  pnipcrty  (approxi- 
mately 6S  acre-s  and  1-^5  kits  1  In  its  request, Jester  pointed 
out  the  suney  results  suggested  the  hiril  dkin  t  need  a.s 
much  space  to  nest  as  cnvironinenialisis  would  le-ad  the  pub- 
lic to  b<lii-ve   In  fact,.Iester  s  suney  showed  warbli-rs  were- 
nesting  within  ISO  feet  of  fi)ur-ycar-old  homes  in  Jester 
lisuiics  l.a  pre\iousJi-5tcrBevclopment  community. 

VHicn  the  re-lc-i.se  had  not  been  received  by  (Xtober  of 
I  Wl  .Jester  |>anncrs  hegiin  meeting  on  a  weekly  basis  with 
TO'S  to  try  to  cxpeilite  a  relc-Ase   FWS  finally  rclea.sed  the 
pro|x:rty  on  .March  2.  IW2. 

It  liad  uken  six  months  of  Jester  lXvek>pniem  s  playing 
by  the  rules  to  re-ceive  final  appnival  for  de\eli>pment  from 
l"WS.  But  in  the  total  1«  months  the  Rsh  ;uid>X11dlife  SiTvice 
had  l(Kkc-d  up  its  land  and  thus  shut  off  income  streams  from 
the  property,  the  c<>nipan>  s  financial  obligations  liad 
mounted.  ()n  Mareh  2. the  d.iy  TOS  rele;ised  theji-sjer  pre>p- 
erty.Te.\as  Coinmeree  Hank  fore-closed  on  the  land 

The  hank  has  since  vjUl  the  65  acre-s.  Tlie  lots  have  been 
developed  by  other  dc-v-elopers  and  buiklcrs.  and  only  a  few 
re-main  w  ithoiit  homc-s  In  Jamury  of  1 WS.  the  remaining 
undi-veloped  lots  were  sokl  as  a  pre-scrvc  for  SS.  i(K)  per 
acre-,  rouglily  $16,800  less  than  «  hat  tlie  Appraisal  District 
valued  the  pn  iperty  at  in  I  'WK 


"Some  people  will  do  whatever  they  can  to  stop 
you  from  (developing  your  lantd,"  Hood  says. 
"We  had  demonstrated  [to  the  Rsh  and  Wildlife 
Service)  that  there  weren't  any  birds  or  bird 
habitat  on  that  land.  And  yet  it  still  took  them 
18  months  to  release  the  land.  I  don't  think  a 
single  golden  cheeked  warbler  wa?  saved  by 
their  withhoWing  the  permit" 


.\iisiin"s  tax  base  suffere-d  as  a  re-sult  of  the  Jester  land 
Ixing  held  hostage  as  well.  ITie appraised  value  on  non- 
ri  k.ist-d  de\eloix-d  lots  pliiminclei!  from  $.<5,(KHI  (o 
SOSim.inil  (he  .icreage  \aliiefrorn  S 1  S.(KK)  (xr  acTc  to 


Soini  ixoplc  sMll  ilo  \\h.iic\er  they  can  to  stop  you 
Inini  developing  your  kinil  Hex  nl  s;iys  We  had  ilemotv 
str.iuil  |to  the  I'ish  anilWildlitc  -Hi-Mcel  that  there-  wcren  t 
an>  bials  or  bml  hahiial  on  ihai  land  And  >et  it  still  lixik 
IlRin  IH  nionihsiorvk.isf  the  l.ind  I  don  1  think  a  single 
i;oldin  I  iHi  kill  u.ii-likr  u.is  s.i\cil  hi  ilicir  uiihholding 
ihe  penliil,  ▲ 
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Navigating  the  ESA  permit  process 


12 


START  HERE: 
if  you  want  to 
develop  prop- 
erty that  may 
contain  or  be 
located  near 
ESA  listed 
species  or  their 
hiabitat 


Is  your  project  carried  out, 
funded,  authorized,  or  per- 
mitted by  a  federal  agency'' 


NO 


YES 


H're  biological  consultant  to 
conoucl  species.' habitat  sur- 
vey and  evaluate  the  poten- 
tial for  development  to  lake" 
ESA  listed  species  of  fish  or 
wildlife 


YES 


STOP;  go  to  ESA 
Section  7 
consultation  process 


SECTION  lOlat 
PERMIT  PHASE  I 
PRE-APPLICATION 
COORDINATION 


Descntffi  proposed 
activities  and 
impacts  to  listed 
species 


Negotiate  'lake 
calculation" 


Negotiate  mitigation 
and  monitonng 
programs 


Evaluate  impacts  on 
listed  plants  and  on 
candidate  species 


Does  FWS  agree 
with  your  proposals'' 


Tno" 


SECTION  10(aj  PERMIT 
PHASE  II;  PREPARE 
APPLICATION  PACKAGE 


YES 


Continue  to  prepare 
application  as 
proposed 


Complete  Form  3-200  and 
pay  S25  tee 


Prepare  Habitat 
Conservation  Plan  (HCPj 
showring 

•  Impact  evaluation 

•  Alternatives  considered 

•  fvlitigation  and  monitonng 

•  Funding 


Draft  National  Environmental 
Policy  Act  (NEPA)  compli- 
ance documents 
(Environmental  Assessment 
or  Environmental  Impact 
Statement  (EISj) 


Draft  HOP 

Impiementatif 

Agreement 


Does  FWS  agree  with 
your  proposals'' 


NO  I 


YES 


Revise  proposals 


Request  that  FWS  process 
application  as  proposed 


SECTION  lOiai  PERMIT 
PHASE  III:  APPLICATION 
PROCESSING 


FWS  Field  Office  submits 
application  package  to 
Regional  Office 


FWS  publishes  notice  of 
receipt  of  application  and 
request  for  comments  m 
Federal  Register 


FWS  Regional  Office  reviews 
biological  impacts  of 
application  proposals 


FWS  attorneys  review  legal 
compliance  of  HCP  and 
Implementing  Agreement 


PjVS  conducts  ESA  Section  7 
inle"-a  cor.sultatc^ 


FWS  acknowledges 
and  responds  to  pulDlic 
comments 


Does  FWS  conclude 
application  meets  Section 
10(a)  and  Section  7  stan- 
dards, complies  with  NEPA. 
and  will  be  implamented  pur- 
suant to  the  Implementing 
Agreement 


NO 


Permit  denied, 
abandon,  revise  and 
resubmit,  or  appeal 
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SECTION  lOCa)  PERMIT  PROCESS 


NO 


YES 


HAVE  A  NICE  DAY 


NO 


IS 


f  conlacling  fV/S 


See  ESA  Section  7 
consuKatloii  process 


Pfoceed  with  pioieci 
toltowiog  all  HCP  ana 
Implemenling 

A(]fe«"meni 


Presem  mtomiation  to  FWS 
lof  irrtof  mal  opinion  on  need 
kx  permit 


PWSconclodes  no 
permit  needed 


FWS  condodes  permit 
should  be  otxained 


Tako  -.r/iif  rhnnres  and  pro 


♦  WARNINGS 


YIS 


U)d  pc11itJlK*N 


11m  m..'. 

loniliiin'. 

ilu-irlial>. 

|in>i<.-il.  1^  ^  iiMulh  «  ill  Mh  !•<■  ili.il  .1  |V nnu 

tx-  obtained 

AlihiHigh  FWS  is  nt'quinrd  Uf  ctmtiniic 
pnKfvsiii>;  \t>ur  jpplkaiHm.fjHurc  toohuin 
iIh-  aiKiKA  s  I  oiH  urftiK«:  M  rarty  •ttmr'  •  >l  Ihr 

prtH  f-is  \;n-.iih  a'ihu.<*^  (he  (.■h;irnr>  <il  liii.il 


EXPLANATORY 
NOTES 


I    This  chjn  IS  tjilt>ri<l  t<M 
drvckipnKiiI  pnmii  » 


rcjyiMul    uppi'^Lltt^  !>'  h.ihiljt  < 
vatixti  |>ljnninK  jiiJ  tx-rmiitinn 


m  medium 
Mi»s<  rrsnl*^ 
»illhrl.m 


lHi«  mtKli  tut^uT  IS  priiu-t  itxl 

MiiiKsidnn  iiftrfi  lOii  iikUhIc  prmunnii 
habiui  XX  isidrs  .«•  uff-^c  p«i»chi»c< 
Nf(initi>riiq(  tan  be  required  ftw  up  ti> 


I  ■  i(ei  ts  on  ninv 
u<  noi  hAW  to 
.t\(.Hi  iniiinu^  ti^uv!  (ilunis.aml ' 
s|xxit's  m'niT.ilK  ilo  no!  nvcn> 
lion  usualh  r» Swill  n-qiu SI  III 
IIKJ)  applii'Jni  uK'lude  nK-asun-s  ii> 
pnxetl  siKh  species. 


'<-fs  niU  requiir 
tssessmenc- whii ' 
ilKHCPinuioii. 


IIk-  ImplenKitiation  AgreeiiK'ni  i!>a 
hiiHlmx  ciiniract  ■Kitintc  f<>rth  die  appU- 
caiits  hnKlir>)i  ami  othiT  ciiftimilmcnts 
llie  Vseni^  mijtln  rnn  mjiurr  an  lA  u>  all 


1  (HO 


Hit;  - 


ihcI'SA.w 
xru  kxiKthc 
av  lake 


Ik-i-ause  issuamc  of  j  wiirni  KHa) 
pennit  Is  an  "auUhiri/aiKin "  under  R>A 
sti  (iim  ".  n*  s  »tU  ctnidiict  a  Section  " 
(.onsiilialioti  uith  itself 


Sole  itui  m-tllM-r  Se^llon  lilt  J 
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Navigating  the  ESA  permit  process 
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TESTIMONY  OF  ERIC  R,  GLITZENSTEIN 

ON  BEHALF  OF  THE  FUND  FOR  ANIMALS,  DEFENDERS 

OF  WILDLIFE.  AND  THE  BIODIVERSITY  LEGAL  FOUNDATION 

BEFORE  THE  COMMITTEE  ON  RESOURCES  OF  THE 
U.S.  HOUSE  OF  REPRESENTATIVES 

(June  25,  1996) 

I  thank  the  Committee  for  this  opportunity  to  testify 

regarding  the  implementation  of  the  listing  provisions  of  the 

Endangered  Species  Act.   In  particular,  as  lead  counsel  for 

plaintiffs  in  Fund  for  Animals  et  al .  v.  Luian,  Civ.  No.  92-800 

(D.D.C.)  --  which  resulted  in  a  settlement  agreement  with  the 

Bush  Administration  to  expedite  listing  decisions  for  more  than 

400  animal  and  plant  species  --  I  have  been  asked  to  address  (1) 

why  this  lawsuit  was  filed  in  the  first  instance  and  what  the 

settlement  required  of  the  government;  and  (2)  how  the  recent 

moratorium  on  ESA  listings,  and  the  recent  resumption  of  such 

listings,  will  affect  the  settlement.   I  will  discuss  each  of 

those  points  in  turn,  and  then  offer  some  general 

recommendations,  based  on  our  experience  with  the  settlement, 

regarding  the  process  for  listing  endangered  and  threatened 

species . 

WHY  THE  LAWSUIT  WAS  BROUGHT  AND  WHAT 
THE  SETTLEMENT  ACCOMPLISHED 

One  of  the  principal  problems  plaguing  implementation  of  the 

ESA  since  its  enactment  has  been  the  large  backlog  of  "candidate" 

species  awaiting  a  final  determination  by  the  Fish  and  Wildlife 

Service  ("FWS")  as  to  whether  such  species  must  be  listed  as 
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endangered  or  threatened.'-   Prompt  decisions  on  the  legal  status 
of  "candidates"  --  i.e..  species  which  FWS  biologists  have 
recognized  as  potentially  warranting  protection  under  the  ESA  -- 
is  essential  to  furthering  the  purposes  of  the  Act,  and  is  also  """ 
of  benefit  to  all  persons  whose  interests  may  be  affected  by  such 
decisions . 

On  the  one  hand,  if  a  candidate  species  does  indeed  warrant 
listing  because  it  is  biologically  endangered  or  threatened,  then 
prompt  protection  under  the  Act  before  it  has  reached  a  critical, 
"emergency  room"  condition  affords  federal  and  state  decision- 
makers much  more  regulatory  flexibility  in  accomplishing  the 
conservation  and  recovery  of  the  species.   Conversely  if  (as  has 
often  been  the  case)  a  "candidate"  species  is  allowed  to 
deteriorate  to  the  point  where  it  is  on  the  brink  of  extinction 
before  it  is  listed,  then  the  options  for  conserving  that  species 
will  be  severely  limited  (if  they  exist  at  all)  .   At  that  point, 
the  potential  for  land  use  and  resource  conflicts  is  much  higher 
than  if  concerted  efforts  had  been  made  to  conserve  the  species 
at  an  earlier  stage. ^ 


^   The  National  Marine  Fisheries  Service,  which  has  ESA 
jurisdiction  over  marine  species,  has  traditionally  had  a  much 
smaller  backlog  of  species  awaiting  listing  determinations. 

^   According  to  a  comprehensive  analysis  of  the  endangered 
species  list  performed  by  the  Environmental  Defense  Fund  in  1992, 
"most  species,  subspecies,  and  populations  protected  under  the 
Endangered  Species  Act  are  not  receiving  that  protection  until 
their  total  population  size  and  number  of  populations  are 
critically  low."   Wilcove,  Mcmillan,  Winston,  What  Exactly  Is  an 
Endangered  Species?  An  Analysis  of  the  U.S.  Endangered  Species 
List:  1985-1991.  7  Cons .  Bio.  91-92  (March  1993).   EDF's  analysis 
further  found  that  "protection  under  the  Endangered  Species  Act 
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On  the  other  h"  d,  if  the  FWS  ultimately  concludes  that  a 
candidate  animal  or  plant  does  not  warrant  listing  under  the  Act 
--  e.g.,  because  it  is  more  plentiful  than  previously  suspected, 
or  because  it  does  not  actually  qualify  as  a  "species"  --  then  it 
is  ecjtially  obvious  why  prompt  deqisionmaking  is  of  benefit  to  all 
concerned.   Simply  put,  the  rapid  resolution  of  the  status  of 
candidates  means  a  shorter  time  frame  in  which  all  interested 
parties,  must  be  left  in  a  state  of  regulatory  limbo,  uncertain  as 
to  whether  the  federal  government  will  indeed  list  the  species. 
Unfortunately,  for  much  of  the  history  of  the  ESA,  candidate 
species  --  and  hence  those  state  governments,  private 
organizations,  and  individuals  with  an  interest  in  them  --  have 
been  left  in  this  regulatory  netherworld  for  unconscionable 
periods  of  time. 

During  the  Bush  Administration,  the  Interior  Department's 
Inspector  General,  in  a  September  1990  audit  report,  concluded 
that  " [t] imely  progress  has  not  been  made  toward  officially 
listing  and  protecting  endangered  and  threatened  plant  and  animal 
species."   According  to  that  report,  there  were  approximately  600 
domestic  species  which  FWS  biologists  had  classified  as  "Category 
1"  species  --  those  species  for  which  Service  biologists  believed 
that  they  already  had  adequate  information  to  proceed  with 
listing,  but  which  had  not  yet  been  the  subject  of  formal  listing 


is  coming  much  too  late  for  most  species,"  id.  at  92,  and  that 

earlier  listing  might  provide  federal  agencies  "with  more  options 

for  protecting  vanishing  plants  and  animals  at  less  social  or 
economic  cost") .   Id.  at  93. 
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proposals.   Of  such  species  awaiting  listing  decisions,  over  200 
were  considered  by  the  FWS  to  be  facing  both  an  "imminent"  and 
"high"  threat  of  extinction. 

The  DOI  Inspector  General  also  predicted  that,  at  the  rate 
of  listing  then  in  effect,  it  would  have  taken  the  FWS  between  38 
and  4  8  years  for  the  agency  to  make  listing  decisions  on  just 
those  species  which  FWS  biologists,  at  that  time,  suspected  as 
being  biologically  endangered  or  threatened  with  extinction  -- 
i.e.,  without  even  taking  into  account  any  additional  species 
that  the  FWS  might  thereafter  determine  required  listing. 
The  Inspector  General  further  found  that  dozens  of  species  had 
already  become  extinct  before  they  could  even  be  listed,  and  that 
the  FWS's  ongoing  delay  in  making  listing  decisions  was  "likely 
[to]  result  in  additional  extinction  of  certain  plants  and 
animals"  in  the  future. 

Compounding  the  problems  identified  by  the  Inspector 
General's  report,  in  January  1992,  President  Bush  issued  a 
moratorium  on  the  promulgation  of  proposed  or  final  regulations. 
As  a  result  of  that  moratorium,  the  listing  of  endangered  and 
threatened  species  essentially  ground  to  a  halt  for  four  months. 
Eventually,  the  Administration  concluded  that  its  regulatory 
moratorium  did  not,  and  could  not  legally,  apply  to  the  listing 
of  endangered  and  threatened  species,  but  the  rate  of  listing 
decisions  continued  to  proceed  at  a  snail's  pace,  thus 
exacerbating  the  very  problems  decried  by  the  Interior 
Department's  own  Inspector  General. 
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It  was  against  this  backdrop  that  The  Fund  for  Animals, 
Defenders  of  Wildlife,  the  Biodiversity  Legal  Foundation,  and 
grassroots  conservationists  from  around  the  country,  filed  their 
Complaint  in  federal  district  court  in  Washington  in  May  1992. 
Shortly  after  the  lawsuit  was  filed,  the  parties  began  intensive 
settlement  negotiations,  and  an  agreement  was  reached  in  December 
1992. 

The  heart  of  the  agreement  was  a  commitment  by  the  FWS  to, 
by  September  1996,  propose  for  listing  --or  make  final, 
judicially-reviewable  decisions  not  to  list  --  all  of  the 
"Category  1"  species  existing  at  the  time  the  parties  entered 
into  the  agreement.   The  parties  prepared  as  one  of  the  Exhibits 
to  the  settlement  (known  in  the  settlement  parlance  as  "Exhibit 
A")  a  list  of  all  of  the  species  which  FWS  biologists  agreed  were 
Category  1  species  --  approximately  443  animal  and  plant  species 
in  all . 

The  Service's  obligation  to  make  decisions  on  all  of  the 
Category  1  species  in  four  years  was  not  pulled  out  of  thin  air. 
In  testimony  delivered  to  the  Senate  Subcommittee  on 
Environmental  Protection,  the  Bush  Administration's  FWS  Director, 
John  Turner,  had  committed  that  the  Category  1  list  of  species 
would  be  "completely  worked"  by  no  later  than  1996.   The  parties 
essentially  took  the  Bush  Administration's  own  commitment  to 
Congress  and  embodied  it  in  a  formal,  legally  binding  agreement. 

While  the  FWS  agreed  to  an  overall  deadline  by  when  it  would 
resolve  its  backlog  of  candidate  species,  the  parties  did  not. 
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within  that  general  time  frame,  set  forth  any  schedule  for  the 
agency  to  make  decisions  on  specific  species.   Instead,  the 
parties  contemplated  that  the  FWS  would  be  free  to  continue  to 
apply  its  longstanding  listing  priority  guidance,  under  which  it 
is  supposed  to  prioritize  listing  decisions  based  on  the  degree 
and  magnitude  of  the  threats  facing  the  particular  species.   See 
48  Fed.  Reg.  43098  (1983)  .   The  parties  also  agreed  on  a  detailed 
"substitution"  scheme,  under  which  the  FWS  could  replace  Exhibit 
A  species  with  new  candidates  of  higher  priority,  so  long  as  the 
agency  was  making  adequate  progress  in  proposing  a  total  number 
of  species  for  endangered  or  threatened  status. 

The  settlement  accomplished  other  reforms  in  the  listing 
system  as  well.^   For  example,  the  FWS  made  an  explicit 
commitment  to  pursue  a  "multi-species,  ecosystem  approach"  to  its 
listing  responsibilities.   Thus,  the  agreement  embodied  the 
Interior  Department's  recognition  that  an  ecosystem-based 
approach  to  listing  "will  assist  [federal  officials]  in  better 
analyzing  the  common  nature  and  magnitude  of  threats  facing 
ecosystems,  help  them  in  understanding  the  relationships  among 
imperilled  species  in  ecosystems,  and  be  more  cost-effective  than 
a  species-by-species  approach  to  listing  responsibilities." 

When  the  settlement  was  signed  and  filed,  it  was  applauded 
both  by  the  conservation  community  and  the  Bush  Administration. 
In  particular,  the  Interior  Department  issued  a  news  release 


^  A  more  complete  description  of  all  of  the  reforms 
accomplished  by  the  Settlement  is  set  forth  in  an  article 
submitted  as  Attachment  1  to  this  testimony. 
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(Attachment  2),  in  which  it  explained  that  the  settlement's 
emphasis  on  an  ecosystem-based  approach  to  listing  would  be  "more 
cost-effective,"  and  would  allow  the  Service  to  "focus  on  the 
needs  of  plant  and  animal  communities  as  a  whole,  not 
individually."   The  Service  also  stressed  that  the  "agreement 
supports  the  Service's  existing  priority  system  which  ranks  at- 
risk,  candidate  species  based  on  the  degree  of  threat  faced  by 
each  candidate,"  and  FWS  Director  Turner  praised  the  agreement  as 
"essentially  giv[ing]  a  seal  of  approval  to  the  Service's 
existing  method  for  setting  priorities  for  these  species  in  need 
of  protection." 

IMPLEMENTATION  OF  THE  SETTLEMENT  AND 
THE  EFFECT  OF  THE  MORATORIUM 

For  the  first  several  years  following  filing  of  the 

settlement,  plaintiffs  received  annual  reports  {as  required  by 

the  agreement)  stating  that  the  FWS  was  complying,  and  fully 

intended  to  continue  to  comply,  with  the  obligations  imposed  by 

the  agreement.   For  example,  in  February  1995  --  just  several 

months  before  the  Congressional  moratorium  on  listing  was  imposed 

in  April  of  that  year  --  plaintiffs  received  a  report  from  FWS 

Deputy  Director  Richard  Smith  which  stated  that  "we  currently 

expect  to  meet  all  of  the  obligations  of  this  settlement 

agreement  in  the  allotted  time  frames."   The  Service  further 

reported  that  the  Settlement  had  assisted  it  in  taking  a  more 

efficient,  ecosystem-based  approach  to  its  listing 

responsibilities,  while  still  allowing  it  to  prioritize  listing 

decisions  according  to  biological  needs. 
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A  little  more  than  one  year  later,  the  situation  has 
completely  deteriorated.   Although  less  than  100  candidate 
species  now  remain  for  resolution  under  the  agreement,  the 
Service  has  made  it  clear  that  it  will  not  meet  the  September 
1996  deadline.   Moreover,  it  has  offered  plaintiffs  no  proposal 
for  even  modifying  the  schedule  so  that  the  status  of  the 
remaining  candidates  subject  to  the  agreement  --  which  have  been 
in  regulatory  limbo  now  for  many  years  --  can  finally  be 
determined  according  to  a  date  certain. 

There  are  several  reasons  why  the  Agreement  --  once  touted 
as  a  major  breakthrough  in  implementation  of  the  ESA  --  has  now 
completely  broken  down.   Some  of  these  reasons  are  obvious, 
others  are  less  so. 

The  Congressional  Moratorium  on  Listing 

As  everyone  knows,  the  Congressional  moratorium  on  final 
listing  decisions,  and  the  subsequent  battles  over  the  Interior 
Department's  Fiscal  Year  1996  budget,  decimated  the  Service's 
entire  listing  program.   As  described  by  the  Service  itself  in 
March  1996  --  shortly  before  the  budget  situation  was  finally 
resolved  and  funding  was  restored  --  "the  net  effect  of  these 
legislative  and  administrative  actions  is  that  the  Service's 
listing  program  has  been  essentially  shut  down."   48  Fed.  Reg. 
9651. 

The  Congressional  demolition  of  the  listing  program 
was  one  of  the  most  shortsighted,  mean-spirited,  and 
counterproductive  legislative  actions  in  recent  years.   It 
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accomplished  absolutely  nothing  --  even  from  the  standpoint  of 

those  who  believe  (wrongly)  that  endangered  species  conservation 

has  stymied  economic  development.   As  suggested  above,  by  simply 

delaying  decisions  on  species  protection,  the  moratorium  merely 

ensured  that  species  eventually  in  need  of  listing  would  be  in 

even  worse  shape  --  and  hence  require  even  greater  regulatory 

attention  --  than  if  protection  had  been  afforded  at  an  earlier 

juncture . 

The  Administration' s  Ov«ni  Political  Interference  With 
the  Listing  Progreun 

At  the  same  time,  the  entire  breakdown  in  the  listing 
process  cannot  be  laid  at  the  door  step  of  Congress.   For  several 
reasons,  the  Administration's  wounds  are,  to  a  considerable 
degree,  self-inflicted.   To  begin  with,  while  it  deserves  credit 
for  ultimately  insisting  on  the  termination  of  the  moratorium 
(after  sufficient  public  pressure  had  been  generated  by 
conservation  groups) ,  the  Administration  failed  to  take  a  high- 
profile  stand  against  the  moratorium  at  earlier  legislative 
stages  when  it  could  have  been  removed  or  avoided  altogether. 

Moreover,  the  Administration  itself  has  greatly  politicized 
the  listing  process  --by  allowing  political  considerations  to 
dominate  individual  listing  decisions,  by  ignoring  the  scientific 
conclusions  of  its  own  field  biologists,  and  by  adopting  general 
policies  which  are  plainly  reflective  of  political  rather  than 
biological  imperatives.   Sadly,  rather  than  deflect  Congressional 
criticism  of  the  ESA  --as  some  Administration  officials 
evidently  anticipated  --  these  actions  have  merely  served  to 
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reinforce  the  perception  that  federal  protection  of  an  imperilled 

species  is  a  horrible  evil  to  be  avoided  at  all  costs. 

As  anyone  who  closely  monitors  the  ESA  listing  process  can 

attest,  examples  of  listing  decisions  which  are  flagrantly 

motivated  by  political  factors  abound.   Some  of  the  most 

egregious  cases  include : 

--  the  Alabeuna  sturgeon:  In  June  1993,  the  Service  proposed 
to  list  this  species  as  endangered,  since  it  may  be  the 
rarest  unprotected  native  fish  species  in  the  United  States. 
However,  in  December  1994  --  under  enormous  pressure  from 
Alabama's  Congressional  delegation  --  the  Service  withdrew 
the  listing  proposal  on  the  grounds  that  the  species  was 
suddenly  suspected  of  having  already  become  "extinct" 
(despite  the  fact  that  no  scientific  expert  had  supported 
that  conclusion  and  even  though  a  live  member  of  the  species 
had  been  caught  just  a  year  earlier) . 

When  the  listing  proposal  for  the  species  was  withdrawn,  FWS 
Director  Beattie  stated  in  a  press  release  that  "if  Alabama 
sturgeon  are  found,  the  Endangered  Species  Act  provides  the 
Service  the  flexibility  to  list  them  on  an  emergency  basis." 
However,  although  still  another  member  of  the  species  was 
caught  in  April  1995  on  the  Alabama  River,  the  Service  has 
still  refused  to  protect  this  desperately  endangered  species 
under  the  Act . 

--  the  Canada  Lynx:  Because  this  species  has  been  eliminated 
from  much  of  its  range  in  the  United  States,  and  continues 
to  face  threats  from  habitat  destruction  and  fragmentation, 
as  well  as  trapping,  in  October  1994,  FWS  biologists 
prepared  a  draft  proposed  rule  listing  the  species.   Yet  the 
proposed  rule  was  never  even  published  for  public  comment 
because  the  Service's  Washington  office  overruled  the 
agency's  own  field  biologists  and  directed  that  the  species 
not  be  protected. 

To  make  matters  worse,  the  rationale  proffered  for 
overriding  the  conclusions  of  the  biologists  --  that  Lynx 
are  plentiful  in  Canada,  although  they  are  facing  grave 
threats  in  the  U.S.  portion  of  their  range  --  could  be  used 
to  strip  grizzly  bears,  gray  wolves,  and  other  high-profile 
species  of  the  protections  of  the  Act. 

- -  the  Queen  Charlotte  Goshawk  and  the  Alexander  Archipelago 
Wolf:   FWS  biologists  also  concluded  that  these  subspecies, 
which  exist  only  in  the  Tongass  National  Forest  in  Alaska, 
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should  be  protected  under  the  ESA  because  of  logging,  road 
building,  and  other  threats  to  their  survival.   Documents 
recently  obtained  from  the  Service  reveal  that  these 
recommendations  were  ignored  because  of  blatantly  political 
considerations . 

For  example,  attached  to  this  testimony  is  an  extraordinary 
"briefing"  document  which  lists  the  "pros"  and  "cons"  of  not 
listing  the  wolf  (Attachment  3) .   One  of  the  "cons"  is  that 
failing  to  protect  the  species  is  " [n] ot  consistent  with  our 
analysis  of  the  5  factors  in  the  listing  regulations"  -- 
i.e.,  that  listing  would  be  required  by  the  law.   On  the 
"pro"  side  of  the  balance  is  that  refusing  to  protect  the 
species  would  be  "least  controversial  with  agencies, 
industry,  and  the  Alaskan  delegation  to  Congress." 

Predictably,  as  has  now  become  commonplace,  the  "least 
controversial,"  politically  correct  decision  is  the  one  that 
took  precedence  over  the  legally  and  biologically  correct 
one . 

In  addition  to  these  and  many  more  examples  of  politically- 
based  listing  decisions,  the  Service  has  issued  broad  "policy" 
pronouncements  that  also  set  back  the  cause  of  endangered  species 
conservation  and  appear  to  be  motivated  purely  by  political 
considerations.   For  instance,  in  July  1995,  the  Service 
literally  removed  nearly  4 , OOP  species  from  status  as 
"candidates"  by  simply  wiping  out  what  was  known  as  "Category  2" 
of  its  candidate  list. 

For  more  than  fifteen  years,  this  category  had  been  employed 
by  Service  biologists  to  monitor  the  status  of  species  that  might 
eventually  warrant  listing,  but  for  which  more  information- 
gathering  was  necessary.   In  other  words,  as  the  FWS  recognized 
in  its  own  published  "notices  of  review, "  these  were  precisely 
the  kinds  of  species  as  to  which  early  warning  signs  of  trouble 
might  help  avert  the  need  for  listing  --  and  hence  invocation  of 
full  federal  jurisdiction  --  down  the  road. 
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The  Service  has  never  offered  any  biological  justification 
for  its  abrupt  elimination  of  Category  2.   Rather,  the  agency 
conceded  that  it  was  merely  responding  to  the  misconception  held 
by  some  members  of  the  public  that  the  thousands  of  category  2 
species  would  invariably  make  their  way  onto  the  endangered 
species  list  within  the  next  several  years.   Yet,  instead  of 
figuring  out  how  to  correct  that  misimpression  while  still 
carrying  out  the  vital  functions  performed  by  the  maintenance  of 
"category  2,"  the  FWS  instead  opted  simply  to  sweep  literally 
thousands  of  candidate  species  under  the  bureaucratic  rug. 

Similarly,  in  February  1996,  the  Service  issued  a  new  policy 
adopting  a  far  more  restrictive  definition  of  "distinct 
population  segment [s] "  that  may  be  listed  under  the  Act.   61  Fed. 
Reg.  4722.   The  policy  provides  that  "international  boundaries" 
--  e.g.,  between  Canada  and  the  United  States  --  ordinarily  will 
not  be  employed  to  determine  what  is  a  "distinct  population 
segment"  for  purposes  of  invoking  the  Act's  safeguards.   As  long- 
time FWS  biologists  have  pointed  out,  however,  if  this  policy 
(which  has  already  been  invoked  to  deny  protection  to  the  U.S. 
populations  of  the  Lynx,  Wolverine,  and  other  species  which  are 
disappearing  in  the  U.S.)  had  been  adopted  following  ESA 
enactment,  the  FWS  might  never  have  listed  the  contiguous  U.S. 
populations  of  the  grizzly  bear,  gray  wolf,  woodland  caribou, 
bald  eagle,  and  brown  pelican.   In  short,  in  the  form  of  this 
little-noticed  policy,  the  Service  has  set  the  stage  for  a 
drastic  curtailment  in  the  coverage  of  the  Act. 
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The  May  16  Guidamce  on  Listing  Priorities 

Most  recently,  on  May  16,  1996,  the  FWS  announced  its 
"guidance"  on  how  it  intends  to  spend  the  $  4  million  finally 
made  available  to  it  by  Congress  for  listing  actions  during  the 
remainder  of  Fiscal  Year  1996.   See  61  Fed.  Reg.  24725.   This 
"guidance"  declares  that  the  Service's  1983  priority  guidelines 
--  which,  as  noted  above,  compel  the  agency  to  prioritize 
decisions  according  to  the  level  of  threats  confronting  species 
--  are  no  longer  "sufficient"  because  of  the  "present  backlog  of 
proposed  species"  caused  by  the  moratorium. 

Accordingly,  the  guidance,  in  effect,  indefinitely 
substitutes  a  new  set  of  priorities  for  the  purely  biologically 
based  one  which  has  existed  for  thirteen  years  and  is  widely 
regarded  as  one  of  the  crucial  cornerstones  of  the  Act.   In 
essence,  the  guidance  provides  that,  other  than  any  emergency 
listings",  the  agency  will  spend  all  of  its  appropriated  funds 
making  final  decisions  on  the  243  species  for  which  the  agency 
issued  proposed  rules  but  could  not  take  final  action  while  the 
moratorium  was  in  effect. 

Hence,  under  this  guidance,  the  Service  will  spend  no  time 
and  resources  --  zero  --  through  the  remainder  of  Fiscal  Year 


'   While  the  Service  stated  that  it  would  make  emergency 
listings  its  highest  priority,  it  has  yet  to  match  that  promise 
with  concrete  action.   To  date,  the  Service  has  refused  requests 
to  emergency  list  species  which  are  in  desperate  need  of  that 
protection,  including  the  Alabama  sturgeon  --  whose  plight  I  have 
already  described  --  and  the  Mountain  yellow- legged  frog.   Only  a 
handful  of  Mountain  yellow-legged  frogs  still  exist,  and  the 
FWS's  own  biologists  have,  to  no  avail,  implored  the  agency  to 
protect  it  as  rapidly  as  possible. 
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1996  on  any  listing  activity  other  than  finalization  of  proposed 
rules:  it  will  not  move  forward  on  publishing  a  proposed  rule  for 
a  single  additional  candidate  subject  to  the  multi-species 
settlement,  or  for  that  matter,  any  other  candidate;  it  will  not 
even  respond  substantively  to  citizen  petitions  for  the  listing 
of  any  new  species  (except,  perhaps,  for  those  seeking  emergency 
listing) ;  and  it  will  not  devote  any  time  and  resources  to  the 
designation  of  critical  habitat. 

The  Service  makes  no  bones  about  the  fact  that  this  new 
"guidance"  --  which  essentially  constitutes  a  self-imposed 
"moratorium"  on  most  actions  required  by  section  4  of  the  ESA  -- 
represents  a  blatant  departure  from  the  agency's  past  emphasis  on 
biological  priorities  in  the  expenditure  of  listing  resources. 
Indeed,  the  Service  flatly  admits  that,  "even  for  [candidate! 
species  facing  imminent,  high-magnitude  threats, "  such  species 
will  be  relegated  to  the  back  burner  until  the  Service  can  plow 
through  the  243  species  awaiting  final  listing  decisions  --  even 
if  those  species  face  much  lower  threats  and  would  not  be 
measurably  harmed  by  a  brief  delay  in  final  listing. 

The  Service's  asserted  rationale  for  this  draconian  policy 
is  that,  since  "final  listings  provide  substantive  protection, 
the  Service  is  of  the  strong  belief  that  this  activity  should 
take  precedence  over  new  proposed  listings, "  petition  findings, 
and  other  listing-related  activities  required  by  section  4  of  the 
ESA  which  will  provide  only  "limited  conservation  benefits."   61 
Fed.  Reg.  24727.   That  assertion  has  a  superficial  ring  of 
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plausibility  but,  on  closer  inspection,  it  makes  no  sense. 

As  a  practical  matter,  it  is  our  understanding  that  there 
are  regions  --  including  the  New  England  region  --  in  which  there 
are  few,  if  any,  proposals  awaiting  final  rulemaking.   Yet,  under 
the  FWS's  policy,  biologists  in  those  regions  are  nevertheless 
prohibited  from  working  on  other  listing  activities  so  long  as 
other  regional  offices  are  still  clearing  off  the  backlog  of  243 
species  subject  to  proposals.   This  means  that  the  guidance  will 
have  a  disproportionate  effect  on  states  like  California,  where 
many  of  the  species  subject  to  present  proposals  exist. ^ 

Thus,  whatever  the  theoretical  merits  of  the  Service's 
emphasis  on  finalizing  proposed  listings,  there  is  no  sound  basis 
for  applying  it  to  regions  which  do  not  have  large  backlogs  of 
proposals.   Accordingly,  we  respectfully  suggest  that  the 
Administration  be  asked  whether  this  is  indeed  the  case  and,  if 
so,  why  FWS  biologists  in  New  England  should  do  nothing  to 
implement  section  4  of  the  ESA,  while  their  counterparts  in 
California  work  feverishly  on  pending  proposals. 

Moreover,  there  is  no  legal  or  rational  basis  to  the 
Service's  policy  pronouncement  that  issuing  final  listing  rules 
should  invariably  --  i.e..  regardless  of  biological  needs  --be 
placed  on  a  higher  priority  tier  than  the  development  of  proposed 


^   This  concentration  of  proposed  species  in  California  is 
largely  due  to  a  separate  settlement  of  a  case  brought  by  the 
California  Native  Plant  Society.   That  settlement  set  deadlines 
for  listing  activities  on  a  large  number  of  California  plant 
species.   See  California  Native  Plant  Society  v.  Luian.  No.  91- 
0038  (E.D.  Ca.)  {Settlement  Agreement  Approved  August  22,  1991). 
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rules  for  candidates  species  or  responses  to  new  petitions. 
Obviously,  if  a  particular  candidate  or  petitioned  species  faces 
a  far  graver  threat  of  extinction  than  a  species  already  subject 
to  a  proposal,  it  is  far  more  important  that  the  candidate  at 
least  begin  the  process  leading  to  ESA  protection.   In  addition, 
a  proposed  rule  at  least  brings  the  species  some  consideration  in 
the  section  7  consultation  process. 

Yet,  under  the  Service's  policy,  even  where  all  FWS 
biologists  agree  that  a  particular  candidate,  or  a  species 
subject  to  a  new  petition,  should  take  precedence  under  the 
agency's  longstanding  priority  scheme,  the  biologists  are 
foreclosed  from  spending  any  time  or  effort  on  that  species  until 
every  single  one  of  the  243  proposals  is  subject  to  a  final  rule. 
Especially  with  regard  to  species  that  have  been  languishing  m 
candidate  status  for  many  years  --  such  as  the  nearly  100  species 
still  subject  to  the  1992  settlement  agreement  --  this  policy 
makes  no  sense  whatsoever  and  subverts  the  Service's  purported 
commitment  to  a  listing  process  based  on  biological  priorities. 

Indeed,  as  demonstrated  by  Attachment  4,  many  of  the 
remaining  settlement  species  are  considered  by  FWS  biologists  to 
be  extremely  high  priorities  for  listing  --  because  of  imminent 
and  serious  threats  to  their  continued  existence  --  yet  under  the 
May  16  policy  guidance,  no  effort  will  be  made  to  protect  any  of 
them  for  the  foreseeable  future.   Such  species  include  the 
Mariana  Fruit  Bat,  of  which  only  a  maximum  of  200  individuals 
remain;  the  Northern  Idaho  Ground  Squirrel,  whose  population  is 
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estimated  at  600-800  individuals  and  declining;  and  the  Riparian 
Brush  Rabbit,  which  has  a  single  population  of  as  few  as  170 
individuals  in  Caswell  Memorial  Park  in  California  yet  is 
presently  being  hunted.   The  Service  has  no  legitimate 
justification  for  not  spending  at  least  some  of  its  FY  1996 
appropriation  on  these  and  other  desperately  imperilled  candidate 
species,  whose  numbers  may  already  be  lower  than  the  minimum 
considered  necessary  by  biologists  to  sustain  a  species  in  the 
wild."  

In  addition,  this  self-imposed  moratorium  undermines  the 
settlement  agreement's  emphasis  on  a  multi -species,  ecosystem 
approach  to  listing  activities.   Indeed,  even  if  a  FWS  biologist 
working  on  a   final  rule  encounters  several  candidates  which  are 
in  the  same  ecosystem,  and  face  exactly  the  same  threats  to  their 
survival,  he  or  she  must  ignore  the  plight  of  the  similarly 
situated  candidates  and  instead  revert  to  the  single  species 
approach  to  listing  that  the  Service  previously  denounced. 

In  short,  the  net  effect  of  the  moratorium,  and  the 
Service's  unfortunate  reaction  to  it,  is  a  retreat  to  the 
intolerable  state  of  affairs  which  existed  prior  to  the 
settlement  agreement  --a  situation  in  which  the  number  of 
candidates  awaiting  listing  decisions  multiplies  exponentially; 
imperilled  species  remain  candidates  for  years  or  decades  and  are 
close  to  extinction  by  the  time  they  receive  federal  protection; 


*   Attachment  4  was  compiled  from  Listing  Priority  Forms 
prepared  by  FWS  biologists. 
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the  Service  backs  away  from  its  commitment  to  an  ecosystem-based 
approach  to  listing;  and  interested  parties  are  left  in 
regulatory  limbo  while  they  await  word  from  the  federal 
government  as  to  whether  it  will  move  forward  with  a  listing 
proposal . 

WHAT  SHOULD  CONGRESS  DO  NOW 

If  Congress  wants  a  listing  process  that  is  efficient, 
apolitical,  and  biologically  sound,  it  must  do  the  following: 

1.  Particularly  to  compensate  for  the  devastating  effects 
of  the  moratorium.  Congress  must  provide  the  FWS  with  the 
resources  that  it  needs  to  both  efficiently  list  species  and 
accomplish  the  other  monumental  tasks  imposed  on  it  by  the  Act. 

2.  Congress  should  codify  the  Service's  obligation  to  take 
an  ecosystem,  multi-species  approach  to  its  listing 
responsibilities.   This  would  not  only  make  the  process  far  more 
efficient,  but  would  have  the  added  benefit  of  focusing  public 
attention  on  threats  faced  by  entire  ecosystems,  rather  than  on 
the  individual  species  versus  development  controversies  that  have 
often  afflicted  ESA  implementation  in  the  past. 

3 .  Congress  should  adopt  an  amendment  to  the  ESA  which 
requires  the  Service  to  propose  a  listing  rule  --or  formally 
decide  not  to  list  a  candidate  species  --  within  a  specified, 
reasonable  period  of  time.   Only  that  approach  --  which  the 
settlement  sought  to  implement  --  would  ensure  that  future 
candidate  species  do  not  languish  unprotected  indefinitely,  and 
would  provide  interested  parties  with  some  sense  of  certainty  as 
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to  when  the  Service  will  at  least  make  decisions. 

Equally  important  is  what  Congress  and  the  Administration 
should  not  do: 

1.  They  should  not  continue  to  play  political  football  with 
the  listing  process  while  species  continue  to  spiral  towards 
extinction.   Indeed,  perhaps  the  most  useful  thing  that  both 
Congress  and  the  Administration  could  do  is  simply  leave  FWS 
biologists  alone  to  do  their  jobs  in  a  professional  and 
responsible  fashion.   The  overwhelming  majority  of  these 
biologists  are  dedicated,  capable  public  servants  whose  morale 
has  been  needlessly  ravaged  during  the  past  year. 

2.  They  should  not  add  even  more  costs  and  procedural 
hurdles  to  what  is  already  a  lengthy,  procedurally  cumbersome 
listing  process.   For  example,  pending  legislative  proposals  co 
mandate  scientific  "peer  review"  of  all  listing  decisions  are 
utterly  unjustified  by  any  empirical  evidence;  not  a  single 
decision  to  list  a  species  has  ever  been  overturned  by  a  Court  on 
grounds  that  it  was  not  supported  by  scientific  evidence.   Such 
an  across-the-board  requirement  for  "peer  review,"  or  any  other 
new  procedural  hurdle  in  the  listing  process,  could  merely  add 
further  unnecessary  delay,  thus  ensuring  that  species  are  in  even 
worse  shape  once  they  are  listed. 

As  suggested  above,  instead  of  making  the  listing  process 
more  complex  and  costly,  all  efforts  should  be  devoted  to  making 
it  more  streamlined  and  efficient.   As  the  National  Academy  of 
Scientists'  expert  panel  concluded  in  its  recent, 
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Congressionally-authorized  report.  Science  and  the  Endangered 
Species  Act,  we  are  presently  in  the  midst  of  a  "major  episode  of 
biological  extinction, "  and  the  "present  cause  of  extinction  is  a 
single  biological  species  that  has  become  so  successful  and  so 
exploitative  that  it  threatens  to  destroy  the  very  capital  that 
is  necessary  for  its  own  long-term  survival." 

In  the  face  of  this  extinction  crisis,  the  last  thing  that 
Congress  should  contemplate  doing  is  making  the  federal 
protection  of  endangered  and  threatened  species  an  even  more 
arduous,  difficult,  and  costly  process  than  it  has  already 
become . 

Eric  R.  Glitzenstein 

Meyer  &  Glitzenstein 
Suite  450 

1601  Connecticut  Ave.,  N.W. 
Washington,  D.C.   20016 
(202)  5885206 
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On  the  USFWS  Settlement  Regarding 
Federal  Listing  of  Endangered  Species 

by 
Eric  R.  Glitzenstein  


One  of  the  pnncipaJ  problems  plagu- 
ing impleineni^on  of  tbc  Endangered 
Species  Act  (ES  A)  since  its  creation  has 
been  llie  enormous  backJog  of  "candi- 
date" species  awaiting  formaJ  listing  as 
endangered  or  threatened.  In  an  effort  to 
expedite  the  listing  of  sucb  species,  a 
number  of  national  wildlife  groups  and 
grassroots  environmentalists  from 
around  the  country — led  by  The  Fund 
for  Animals  and  JasperCarlton,  Director 
of  the  Biodiversity  Legal  Foundation — 
rUed  a  sweeping  lawsuit  in  1992  against 
then  Secretary  of  the  Interior  Manuel 
Lujan  and  US  Fish  and  Wildlife  Ser- 
vice (USFWS,  or  the  Service)  Director 
John  Turner  (The  Fund  for  Animals,  et 
at.  V.  Turner.  Civ  No.  92-800)  On 
December  15,  1992,  the  parties  to  the 
lawsuit  reached  a  comprehensive  settle- 
ment in  the  case,  which,  if  implemented, 
will  greatly  speed  up  the  listing  process 
for  hundreds,  and  possibly  thousands,  of 
unperilled  species 

Schedule  For  Listing 
Candidate  1  Species 

The  heart  of  the  agreement  is  acom- 
mitment  by  USFWS  to.  by  September 
19%,  propose  for  listing — or  make  fi- 
nal, judicially-reviewable  decisions  not 
to  list — 401  domestic  "Candidate  I"  spe- 
cies of  plants  and  animals  Candidate  1 
species  are  those  for  which  the  Service 
believes  it  already  has  adequate  infor- 
mation to  list  the  species  as  endangered 
or  threatened,  but  for  which  it  has  not  yet 
issued  formal  Federal  Register  notices  to 
that  effect. 

Under  the  agreement,  therefore, 
USFWS  IS  required  to  issue  approxi- 
mately 100  listing  proposals  per  year  for 
the  next  four  years.  Since  enactment  of 
the  ES  A,  USFWS  has  averaged  less  than 
forty  listings  per  year  and,  in  papers  filed 
in  the  lawsuit  pnor  to  settlement,  the 
Service  acknowledged  that,  in  recent 


years,  its  "^ojl"  was  to  lis!  only  about 
"50  species  per  year  on  a  nationwide 
basis  ■  (DelL-ndanis'  Answer  to  Com- 
plaint in  The  Fund  for  Animals  el  al.  v 
Lujan.  at  1  60)  Thus,  the  scitlemcni 
agreemeni  ujll  result  in  a  subsianuai 
increase  in  the  pace  of  listings. 

Reforms  Involving  "Warranted  but 
Precluded"  Species 

Another  significant  aspect  of  the 
agreement  involves  the  treatment  of 
species  whose  listing  has  been  deemed 
by  USFWS  10  be  "warranted  but  pre- 
cluded" in  response  to  citizen  petitions. 
Under  the  ES.'X.  when  an  individual  or 
organization  lormally  petitions  USFWS 
to  add  an  animal  or  plant  to  the  list  of 
endangered  or  threatened  species,  the 
Service  must,  wiihin  90  days,  "make  a 
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finding  as  lo  whether  the  petition  pre- 
sents substantial  scientific  or  commer- 
cial informaiion  mdicating  that  the  peti- 
uoncJ  action  may  be  warranted."  Within 
one  year  of  rcceivuig  a  petiuon  which 
USFW.S  has  determined  may  be  war- 
ranted, the  Service  must  make  one  of 
three  lindings:  (1)  that  the  peiiuoned 
action  IS  not  warranted;  (2)  that  the  peti- 
tioned acuon  IS  warranted,  in  which  case 
USF"WS  must  promptly  publish  a  pro- 
posal to  list  the  species;  or  (3)  that  the 
petitioned  acuon  is  warranted,  but  that 
the  "immediate  proposal  and  timely  pro- 
mulgation of  a  final  regulation"  listmg 
the  species  is  "precluded  by  pending" 
listing  proposals,  and  that  "expeditious 
progress"  is  bemg  made  to  list  other 
qualified  speaes. 

In  The  Fund  for  ,\nimats  lawsuit, 
thj  plainiitfs  argued  that  the  Service  had 
placed  hundreds 
of  species  in  the 
"warranted  but 
precluded"  cat- 
egory for  many 
years,  although  it 
could  not  dem- 
onstrate, as  re- 
quired by  the 
ESA,  that  it  was 
making  "expedi- 
tious progress" 
in  listing  species 
as endangered  or 
threatened  In 
addition,  the 
plaintiffs  were 
concerned  that 
many  of  these 
species  bad  not 
even  been  desig- 
nated as  Cat- 
egory 1  species, 
al  though  the  Ser- 
vice had  putpoct- 
dangeredspsce..  ^dly  concluded 
that  their  Ustmg 
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IS  in  fact  "warranted."  Rather,  many  of 
tlicsc  species  had  been  placed  in  *Xlax- 
egory  2."  a  classification  which  is  sup- 
posed to  be  reserved  for  species  for 
which  the  Service  lacks  sufricieni  evi- 
dence to  make  a  definitive  finding  of 
endangered  or  threatened  status 

The  most  important  practical  effect 
of  ihis  anomaly  in  the  Service's  treat- 
ment of  "warranted  but  precluded"  spe- 
cies was  that  many  of  these  species  were 
not  being  assigned  hsting  ■'pfiority"num- 
bers  in  accordance  with  the  Service's 
long-standing  listing pnorityschemefsee 
48Fed  Reg  43098(1983)).  Underthai 
pnonty  system,  all  Category  1  species 
are  assigned  priority  numbers,  which 
are  supposed  to  reflect  the  degree  and 
magnitude  of  the  threats  jeopardizing 
the  species  Category  2  species  are  not 
ordinarily  assigned  fonnal  priority  num- 
bers by  USFWS 

Thus,  by  making  "Vananied  but 
precluded"  findings  for  numerous  spe- 
cies year  after  year,  and  by  placing  such 
species  in  Category  2  lather  (ban  Cat- 
egory I.  USFWS  was  effectively  rel- 
egating such  species  to  a  form  of  regula 
tor.  Imibo  From  the  standpoint  of  the 
persons  or  organization  who  had  peu- 
iioned  for  protection  of  these  species, 
die  Service's  placement  of  the  species  in 
Category  2 — and  concomitant  failure  to 
assign  a  pnonty  number — made  it  virtu- 
ally impossible  to  even  gauge  where  the 
species  stood  in  the  queue  relative  to 
other  imperilled  plants  and  animals  lack- 
ing protection  under  the  ESA. 

To  resolve  plaintiffs"  complaint  of 
misuse  of  the  "warranted  but  precluded" 
designation.  USFWS  agreed  to  a  num- 
ber of  reforms  First,  the  settlement 
agreement  provides  that  all  species  that 
had  been  classified  as  ""warranted  but 
precluded"  as  of  September  1, 1992,  and 
for  which  USFWS  had  completed  status 
surveys  within  one  year  prior  to  that 
date — 12  species  in  all — the  Service  will, 
by  October  1993.  eilher(l)propose such 
species  for  listing  as  endangered  or 
threatened.  (2)  officially  place  such  spe- 
cies in  Category  1  and  assign  the  species 
a  listing  pnority  number  in  accordance 
with  the  Service's  published  priority 
system;  or  (3)  determine  that  listing  is 
not  warranted  for  the  species  and  pub- 
lish a  Federal  Register  notice  to  that 


effea.  With  regard  to  all  such  animals 
and  plants  that  are  assigned  a  Usting 
priority  number  of  1.  2.  or  3 — i.e  .  spe- 
cies or  subspecies  which,  under  the 
Service' s  prionty  system,  are  facing  both 
an  "imminent"  and  a  "high"  threat  of 
extinction — the  Service  must,  by  Sep- 
tember 1996.  propose  such  species  for 
listing  as  endangered  or  threatened,  or 
publish  a  Federal  Register  nouce  ex- 
plaining why  listing  of  the  species  is  not 
wananted. 

Second,  as  to  all  species  that  were 
classified  as  "warranted  but  precluded" 
as  of  September  1 . 1 992.  and  for  which 
USFWS  did  not  complete  a  status  sur- 
vey wiUiin  one  year  prior  to  that  date — 
approxunaiely  800  species  of  plants  and 
animals — the  Service  must,  by  October 
1993.  make  new  findmgs  "based  on  the 
best  available  scientific  and  commercial 
information  "  These  findings  must  ei- 
tlier  (1)  conclude  that  the  petitioned  ac- 
tion is  warranted  (to  be  followed 
prompUy  by  published  notices  that  pro- 
pose such  species  for  listing  as  endan- 
gered or  threatened);  (2)  officially  place 
any  such  species  that  the  Service  contui- 
ues  to  classify  as  "warranted  but  pre- 
cluded" m  Category  1  and  assign  such 
species  a  Usting  pnonty  number  in  ac- 
cordance with  the  Service's  listing  pn- 
ority system;  or  (3)  conclude  that  the 
species  should  not  be  listed,  a  decision 
which  must  be  explained  in  a  published 
and  judicially  reviewable  Federal  Reg- 
ister notice.  Once  again,  with  regard  to 
any  such  species  to  which  USFWS  as- 
signs a  priority  number  of  1, 2,  or  3,  the 
agency  must,  by  September  1996,  pro- 
pose the  species  for  Usting  as  endan- 
gered or  threatened,  or  make  a  final 
decision  explaining  why  protection  of 
the  species  under  the  ESA  is  not  war- 
ranted. 

Third,  with  regard  to  all  species  that 
are  designated  as  "warranted  but  pre- 
cluded" after  September  I,  1992, 
USFWS  has  agreed  to  promptly  assign 
each  such  species  a  listing  priority  num- 
ber Thiscommitmentistobeembodied 
in  a  pubUshed  statement,  which  wiU 
inform  all  members  of  the  public  that, 
henceforth,  all  speciesclassified  as  "war- 
ranted but  precluded"  m  response  to 
listing  petitions  will  not  be  placed  in 
Category  2  but,  rather.  wiU  be  assigned 
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a  Usting  priority  number  and  placed  in 
Caiegory  1  In  essence,  therefore,  (he 
Service  has  agreed  lo  integrate  its  sys- 
tem for  responding  lo  Usting  pctiuons 
with  its  internal  process  for  prioritizing 
candidate  spccies. 

Comtnitnnent  To  An  Ecosystem 
Approach  to  Listing 

The  final  noteworthy  aspect  of  the 
seitiemeni  agreement  is  anexplicitcom- 
mtiment  by  the  federal  government  to 
pursue  a  "multj-species,  ecosystem  ap- 
proach" to  its  lisung  respoiisibibties. 
Accordmg  to  the  agreement,  USFWS 
and  the  Department  of  the  Interior  now 
recogmze  that  such  an  approach — which 
has  long  been  urged  by  a  number  of 
conservationists — "wUl  assist  [federal 
ofHcials]  m  better  analyzmg  the  com- 
mon nature  and  magnitude  of  threats 
facmg  ecosystems,  help  them  in  under- 
standing (he  relationships  among  im- 
penlled  species  in  ecosystems,  and  be 
more  cost-effective  than  a  species-by- 
species  approach  (o  lisiing  responsibili- 
ties." Indeed,  in  recent  years,  the  Ser- 
vice has  undertaken  such  a  multi-spe- 
cies approach  to  meet  its  obligations 
under  two  other  settlement  agreements 
that  require  it  to  list  a  large  number  of 
California  and  Hawaiian  plant  species 
(see  Conservation  Council/or  Hawaii  v 
Lujan.  Civ  No.  89-953  (D.  Hawaii) 
(Settlement  Agreement  Approved  May 
9,  1990);  California  Native  Plant  Soci- 
ety V  Lujan,  No  91-0038  (E.D  Ca.) 
(Settlement  Agreement  Approved  Au- 
gust 22,  1991))  [For  more  on  ecosys- 
tem approaches,  sec  Endangered  Spe- 
cies UPDATE  Special  Issue,  Vol.10 
Nos  3&4,  "Exploring  an  Ecosystem 
Approach  to  Endangered  Species  Con- 
servation"— Ed  ] 

Expressly  endorsing  this  approach 
as  a  national  policy.  The  Fund  for  Am- 
mals  settlement  provides  that  the  Ser- 
vice will  "direct  each  region,  where  bio- 
logically appropriate,  to  use  a  multi- 
species,  ecosystem  approach  .  .  [1]  in 
the  monitoring  of  candidate  and  war- 
ranted but  precluded  species,  including 
status  surveys,  [2]  in  proposing  species 
for  Usting  as  endangered  and  threat- 
ened; [3)  in  adopting  fmal  rules  Usting 
species  as  endangered  and  threatened; 


and  [4]  in  designating  critical  habitat." 
Moreover,  m  a  commitment  that  should 
greatly  streamline  the  listing  process  if 
fully  implemented,  the  agreement  obli- 
gates the  Service,  in  pursuing  this  multi- 
species  approach,  to  "consider  and  rely 
on,  10  the  maximum  extent  feasible,  the 
commonality  of  threats  faced  by  differ- 
ent species  in  the  same  ecosystem." 

Sunply  staled,  therefore,  if  USFWS 
determines  that  a  large  number  of  spe- 
cies within  a  given  ecosystem  are  at  nsk 
because  of  the  same  problem— ^mosi 
obviously,  habitat  destruction — the  Ser 
vice  musi.  under  the  settlement  agree 
meni,  list  ail  of  those  species  together  m 
a  unified  rulemaking  proceeding,  rather 
than  repeatedly  reinvent  the  wheel  ui 
case-by-case  listing  packages  Such  an 
approach,  of  course,  will  promote  not 
only  speedier  protection  of  unperilled 
species,  but  will  also  allow  a  federal 
agency  that  is  notonously  underfunded 
to  gel  the  biggest  bang  out  of  its  few 
lisung  bucks  It  should  also  have  the 
added  benefit  of  focusing  pubUc  and 
media  attention  on  threats  faced  by  en- 
tire ecosystems,  rather  than  on  the  indi- 
vidual species  versus  development  con  - 
troversies  that  have  often  afflicted  ES  A 
implementation  in  the  past 

Implications  for  Endangered 
Species  Act  Reauthorization 

While  the  settlement  accomplishes 
a  number  of  much-needed  reforms,  it  is 
by  no  means  a  cure-all  for  what  ails  the 
listing  process.  Truly  long-term,  sys- 
temic improvements  in  the  process  can 
only  come  from  Congressional  over- 
haul of  the  Act.  To  begin  with,  assum- 
ing that  USFWS  fulfills  its  obligation  to 
list  all  current  Candidate  1  species  by 
September  1996, the  setllementdoes  not 
ensure  that  future  Candidate  1  species 
do  not  languish  unprotected  indefinitely. 
An  amendment  to  the  ES  A  requiring  the 
Service  to  propose  a  listing  rule — or 
formally  decide  not  to  listaCandidate  1 
species — within  a  specified  period  of 
time  would  help  guarantee  that  USFWS 
does  not  revert  to  its  prior  lackadaisical 
pace. 

Moreover,  the  setUement  agreement 
does  not  directly  obUgate  the  Service  to 
make  any  changes  in  its  treatment  of 


Candidate  2  species,  other  than  those 
which  have  also  been  designated  as 
"warranted  but  precluded"  in  response 
tocitizenpeuuons.  Assuggestedabove, 
as  a  result  of  the  agreement  any  indi- 
vidual or  organization  convinced  that  a 
Caiegory  2  species  wananls  listing  is  at 
least  in  a  better  posiuon  to  ensure  that 
the  species  is  placed  in  Caiegory  1  and 
receives  a  listing  priority  number.  Oth- 
erwise, the  settlement — and  the  ESA 
iiself,  as  currenUy  drafted — afford  no 
assurance  that  the  Senice  will,  within  a 
reasonable  time  frame,  perform  the  bio- 
logical status  reviews  and  gather  other 
infotmauon  that  may  be  necessary  to 
initiate  regulatory  action  for  Candidate 
2  species 

Finally,  Congressional  codification 
of  certain  features  of  the  agreement 
would  ensure  that  reforms  agreed  to  by 
USFWS  become  a  permanent  future  in 
ESA  unplcmentation  Most  notably. 
Congress  should  set  in  legislative  stone 
the  Service's  obligauon  to  take  an  eco- 
system, muIti-species  approach  to  its 
listing  responsibiUties.  as  well  as  the 
agency '  s  commitment  to,  at  a  nunimum, 
assign  all  "warranted  but  precluded" 
species  to  Category  1  Virtually  aU 
students  of  the  Act  agree  Ihat  these  are 
useful,  if  not  vital,  policy  reforms,  which 
can  only  assist  in  making  the  Usting  and 
peiiuon  process  moreefficient,  sensible, 
and  comprehensible  to  interested  citi- 
zens and  organizaUons 

Of  course,  the  suigle  most  helpful 
thing  that  Congress  could  do  is  provide 
Interior  Secretary  Bruce  Babbitt — the 
fust  Interior  leader  with  a  genuine  com- 
mitment (0  the  ESA  in  more  than  a 
decade — with  the  resources  that  he  needs 
to  both  efficiently  lisi  species  and  ac- 
compUsh  the  other  herculean  tasks  im- 
posed on  bun  by  the  AcL  such  as  draft- 
ing meaningful  recovery  plans  and  des- 
ignating criucal  babiiai  In  the  absence 
of  such  desperately-needed  funds,  the 
Act's  lofty  promise  to  "provide  a  pro- 
gram for  the  conservauon  of  . .  endan- 
gered and  threatened  species"  and  Iheir 
ecosystems  wiU  continue  to  ring  hollow 
for  many  animals  and  plants  in  dire  need 
of  the  Act's  protection 

Eric  R  GljlzeD51eiD  u  a  puUKr  lO  th«  pubbc- 
inlerul  law  nrm  Meyer  &  Glitzeaftem.  aod  wu 
le«d  couascl  for  tile  pluoLfIs  id  the  c»se  discussed 
ID  tius  sniclc 
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SEPmMENT  of  the  INTEEIOR 

news  release 

7iah  ana  Wildlile  Sorvice 

For  Release:  Deceaber  15,  1992  Georgia  Parham  202-203-5634 

aGRSEMEWT  SETS  TIMSFTtAMS  FOR  PROTECTING  RARE  PLANTS  MTO  MH>aL3 

TJie  Interior  Departaient ' s  U.S.  Fish  and  Wildlife  Service  today 
announced  it  has  reached  out  of  court  settlement  of  a  case  ' 
involving  the  agency's  procedures  to  reduce  the  backlog  of  plants 
and  aniaals  awaiting  listing  decisions  under  the  Endangered  Species 
Act.  The  settlement  agreement  was  reached  with  The  Fund  for 
Animals,  Defenders  of  Wildlife,  In  Defense  of  Endangered  Species, 
and  other  individuals. 

The  agreement  supports  the  Service's  existing  priority  system 
which  ranXs  at-risk,  candidate  species  based  on  the  degree  of 
threat  faced  by  each  candidate,  as  well  as  the  taxonomic  rarity  of 
a  species. 

"This  agreement  essentially  gives  a  seal  of  approval  to  the 
Service's  existing  method  for  setting  priorities  for  these  species 
in  need  of  protection,"  said  John  Turner,  Service  Director. 

Under  the  agreement,  and  based  on  the  exisLing  priority 
system,  the  Service  will  decide  whether  to  propose  for  listing 
approximately  400  "category  1"  candidate  plants  and  animals  over 
the  next  four  yeairs.  Category  1  species  are  those  for  which  the 
best  scientific  information  supports  listing  but,  due  to  other 
demands,  the  Seirvtce  has  been  unable  to  develop  a  listing  proposal. 
Those  species  with  the  highest  priority  will  be  proposed  first. 

(more)  ■ 
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Tl-.e  Service  has  agreed  to  decide  whether  to  propose  for 
listing  approxiaately  95  category  1  candidate  species  each  year 
through  September  1996,  a  cotunitTnent  comparable  with  the  past  two 
years,  when  the  Service  proposed  215  plants  and  animals  and  listed 
144.  In  addition,  the  Service  is  to  report  annually,  on  its 
progress  through  1997. 

The  agreement  also  formalizes  a  Service  commitment  to 
emphasize,  where  possible,  multiple  species  listings  or  proposals 
that  address  entire  ecosystems,  instead  of  a  species-by-species 
approach.  In  addition  to  being  mere  cost-effective,  these  methods 
allow  the  Service  to  focus  on  the  needs  of  plant  and  animal 
communities  as  a  whole,  not  individually. 

species  petitioned  for  listing,  that  are  determined  by  the 
Service  to  be  warranted  for  listing  but  precluded  by  species 
currently  of  higher  priority,  will  be  classified  only  as  category 
1  species,  instead  of  category  1  or  2.  Category  2  candidates . are 
those  for  which  insufficient  information  exists  to  conclude  that 
listing  is  warranted  but  continued  monitoring  will  be  carried  out. 
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INTRODUCTION 

On  behalf  of  Pacific  Legal  Foundation  and  the  Fairy  Shrimp  Study  Group 
(FSSG),  thank  you  for  the  opportunity  to  present  testimony  today  on  the  Endangered  Species 
Act  (ESA).    I  am  Rob  Rivett.    I  am  a  lawyer  and  the  Director  of  Environmental  Law  for 
Pacific  Legal  Foundation.   I  have  also  worked  during  the  last  year  and  one-half  as  an  advisor 
to  the  FSSG.   Over  the  years,  I  have  had  considerable  experience  with  ESA  which  is 
probably  the  most  powerful  as  well  as  uncompromising  environmental  law  in  this  country. 
Because  of  these  characteristics,  it  is  very  important  that  ESA  be  administered  in  a  fair, 
ethical,  and  scientifically  accurate  manner.  I  am  grateful  you  asked  me  here  today  to  recount 
some  of  my  experiences  with  the  administration  of  the  Act  especially  with  the  listing  and 
delisting  process  and  to  offer  suggestions  on  how  to  improve  decisions  made. 

ESA  contains  few  features  that  landowners,  tax  payers,  or  economists  would 
embrace.    Enacted  in  1973,  ESA  is  well-intentioned  in  its  aim  to  prevent  the  extinction  of 
important  plant  and  animal  species.   However,  after  some  23  years,  the  results  have  been 
mixed  at  best.   More  and  more  species  continue  to  be  classified  by  the  government  as 
threatened  or  endangered  yet  few  species  ever  listed  have  been  removed  from  the  list  due  to 
their  recovery.   Additional  listings  based  on  bad  or  paltry  science  have  caused  great  concern 
and  undoubtedly  contributed  to  Congress'  decision  to  impose  a  listing  moratorium  in  April, 
1995.   Now  that  the  moratorium  has  been  lifted  by  the  President's  April  26,  1996,  waiver 
action  and  Congress'  has  appropriated  nearly  $4  million  for  the  Fish  and  Wildlife  Services 
(FWS)  listing  program,  it  is  useful  to  examine  FWS'  past  record  and  present  strategies  to 
meet  its  ESA  responsibilities.   With  increased  listings,  America  experiences  ever  escalating 
restrictions  on  how  and  even  whether  certain  private  properties  can  be  used  by  their  owners. 
PLF  and  FSSG  are  very  concerned  about  these  seemingly  endless  restrictions,  many  of  which 
are  apparently  designed  to  control  land  use  rather  than  protect  species  and  rehabilitate  their 
habitat.   PLF  and  FSSG  are  pleased  to  share  with  the  Committee  examples  of  such  ESA 
misuse  and  suggest  ways  to  avoid  these  problems  in  the  fiiture. 

Pacific  Legal  Foundation  is  a  nonprofit,  public  interest  law  organization  with 
over  20,000  members,  contributors,  and  supporters  throughout  the  country.   Since  its 
establishment  in  1973,  the  same  year  the  ESA  was  enacted,  PLF  has  engaged  in  research  and 
litigation  over  a  broad  spectrum  of  public  interest  issues.   PLF  supports  the  concept  that 
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governmental  action  should  be  limited  to  a  legitimate  scope  of  authority,  and  that 
governmental  decisions  should  reflect  a  careful  assessment  of  the  social  and  economic  costs 
and  benefits  involved. 

One  of  the  basic  philosophies  of  PLF  is  that  the  development  of  governmental 
policy  for  environmental  and  land  use  issues  should  include  concerns  for  the  economy, 
employment,  property  rights,  and  general  welfare  of  the  public  as  well  as  concern  for  the 
environment.   In  short,  PLF  advocates  a  broad  view  of  the  public  interest  and  seeks  to 
ensure  that  balance  and  common  sense  are  the  bases  on  which  laws  and  regulations  are 
adopted,  interpreted,  and  administered. 

PLF  has  litigated  numerous  cases  from  state  courts  to  the  United  States 
Supreme  Court  in  order  to  fight  for  the  constitutional  rights  of  property  owners.    For 
example,  PLF  attorneys  represented  the  Nollan  family  in  Nollan  v.  California  Coastal 
Convnission,^  one  of  three  landmark  property  rights  cases  decided  by  the  United  States 
Supreme  Court  in  1987.   PLF  participated  in  the  other  two  1987  cases  as  amicus  curiae^  just 
as  it  did  in  the  two  most  recent  Supreme  Court  cases  in  1982  and  1984  which  further  refined 
the  interpretation  of  the  Takings  Clause  of  the  Fifth  Amendment  of  the  United  States 
Constitution.'  The  Foundation  has  also  participated  in  numerous  cases  involving  the 
implications  of  endangered  species,*  wetiands,*  and  other  environmental  regulations 
including  several  cases  where  millions  of  dollars  have  been  awarded  to  property  owners  who 


•  483  U.S.  825  (1987). 

'  Keystone  Bituminous  Coal  Association  v.  DeBenedictis,  480  U.S.  470  (1987);  and  First 
English  Evangelical  Lutheran  Church  ofGlendaJe  v.  County  of  Los  Angeles,  482  U.S.  304 
(1987). 

'  Lucas  V.  South  Carolina  Coastal  Council,  505  U.S. ,  120  L.  Ed.  2d  798  (1992); 

Dolan  V.  City  ofTigard,  512  U.S. ,  129  L.  Ed.  2d  304  (1994). 

"  Pacific  Legal  Foundation  v.  Andrus,  657  F.2d  829  (6th  Cir.  1981);  Sweet  Home  Chapter 

of  Communities  for  a  Great  Oregon  v.  Lujan, U.S. ,  132  L.  Ed.  2d  597  (1995); 

Bennett  v.  Plenert,  63  F.3d  915  (9th  Cir.),  cert,  granted,  64  U.S.L.W.  3635  (March  25, 
1996)  (No.  95-813). 

'  Ocie  Mills  and  Carey  C.  Mills  v.  United  States  of  America,  36  F.3d  1052  (11th  Cir.  1994). 
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were  denied  Section  404  dredge  and  fill  permits  by  the  Corps  of  Engineers.'  Because  of  our 
long  held  interest  in  a  reasonable,  balanced  response  to  national  environmental  concerns  and 
in  the  protection  of  private  property  rights  we  appreciate  this  opportunity  to  submit 
testimony. 

The  Fairy  Shrimp  Study  Group  is  an  organization  of  California  businesses  and 
statewide  associations  who  organized  to  reevaluate  the  endangered  status  of  four  listed 
species  of  California  vernal  pool  shrimp.   FSSG  includes  the  California  Chamber  of 
Commerce,  the  California  Cattlemen's  Association,  Western  Growers  Association,  and 
several  private  property  owners.   FSSG  formed  at  the  end  of  1994  in  response  to  the  United 
States  Fish  and  Wildlife  Services's  listing  of  three  species  of  fairy  shrimp  and  one  species  of 
tadpole  shrimp  as  endangered  or  threatened.   Our  group  suspected,  as  did  many  members  of 
the  scientific  community,  that  at  the  time  of  listing  at  least  two  of  the  four  species  of  shrimp 
{Branchinecta  lynchi  and  Lepidurus  parkardi)  were  not  endangered.   Our  principal  task  was 
to  gather  more  information  and,  if  our  suspicions  were  correct,  to  initiate  delisting 
proceedings.    As  a  result  of  that  effort,  the  FSSG  filed  a  delisting  petition  on  February  29, 
1996.   To  our  knowledge,  it  has  not  been  acted  upon  by  FWS. 
CALIFORNIA  EXAMPLES 

The  citizens  of  California  have  been  asked  to  shoulder  substantial  ESA 
protection  costs  due  to  California's  unique  status.   Because  of  its  climate  and  favorable 
geography,  as  of  1994  California  provided  a  home  for  128  federally  listed  species  and  had 
nearly  1,000  candidates  for  listing.   5  Endangered  Species  Blueprint,  NWI  Resource, 
Issue  I.'  A  United  States  Fish  and  Wildlife  Service'  regulation  protects  endangered  species 
habitat  on  private  property  and,  as  applied  in  this  state,  forbids  many  types  of  otherwise 
permissible,  ordinary  land  use  activities  on  millions  of  acres  of  private  land.'  Numerous 


'   Formanek  v.  United  States,  26  CI.  Ct.  332  (1992)  ($933,921  awarded)  and  Loveladies 
Harbor,  Inc.  v.  United  States,  28  F.3d  1171  (Fed.  Cir.  1994)  ($2.6  million  awarded). 

'  That  number  has  changed.   The  FWS  recently  stated  that  the  current  national  backlog 
entails  243  proposed  species  waiting  final  ruling,  182  candidate  species  identified,  and  57 
petition  findings  pending.   61  Fed.  Reg.  24722-23  (May  16,  1996). 

«  50  C.F.R.  17.3  (1992). 
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examples  exist  detailing  the  enormous  costs  and  administrative  burdens  private  landowners 
have  been  forced  to  bear. 

For  example,  the  California  timber  industry  has  suffered  staggering  losses  as  a 
result  of  FWS'  regulation  protecting  endangered  species  habitat  at  the  expense  of  private 
property  owners.   The  Wagner  Corporation,  a  small  family  owned  timber  company 
established  in  Stockton,  California,  in  1895,  owns  and  manages  3,400  acres  of  forest  land 
near  Garberville,  California.   During  the  1993  and  1994  forest  season,  Wagner  found  a  pair 
of  nesting  spotted  owls  (protected  under  the  ESA)  in  the  middle  of  an  area  then  scheduled  for 
logging.   To  prevent  a  "take"  by  modifying  habitat  Wagner  could  log  only  45%  of  the  trees 
selected  for  harvesting.    As  a  result,  the  company's  revenue  losses  approached  $200,000. 
Since  the  area  is  on  a  17-year  rotation,  Wagner  wiU  not  be  able  to  harvest  the  area  again 
until  the  year  2012. 

Eel  River  Sawmills,  Inc.  (ERS),  is  another  small  timber  company  located  in 
Fortuna,  California.    Founded  in  1948,  ERS  also  has  been  economically  injured  by  USFWS' 
determinations  regarding  the  habitat  needs  of  the  spotted  owl  on  private  lands.   Specifically, 
ERS  has  been  required  to  leave  untouched  and  standing  several  million  feet  of  old-growth 
Douglas  fir  because  according  to  USFWS  any  amount  of  harvest  would  harm  habitat  and  thus 
result  in  the  "take"  of  resident  owls.   The  inability  to  properly  manage  its  timberlands,  in  the 
name  of  species  protection,  has  caused  ERS  to  suffer  considerable  economic  loss. 

Schmidbauer  Lumber,  Inc.,  located  in  Eureka,  California,  has  consulted  with  a 
small  private  property  owner  who  also  has  suffered  severe  financial  loss.    Even  though  the 
property  owner  had  completed  all  permitting  requirements  including  all  surveys  for  protected 
spotted  owl  and  marbled  murrelet  necessary  to  proceed  with  a  harvest  under  a  state  Non- 
Industrial  Timber  Management  Plan,  the  property  owner  was  told  not  to  proceed  because  it 
was  discovered  that  a  neighboring  property  contained  murrelet  sightings.   In  order  to 
proceed,  a  300-foot  no-harvest  buffer  and  a  seasonal  harvest  restriction  (April  1- 
September  15)  of  one  quarter  mile  buffer  were  required  to  be  set  aside  to  protect  the 
murrelet. 

Salmon  Creek  Corporation  of  Humboldt  County,  California,  owns  about  6,000 
acres,  3,000  of  which  are  a  contiguous  parcel  of  old-growth  redwood  and  fir.   The  trees  are 
past  maturity  and  are  no  longer  putting  on  additional  volume,   Consequently,  they  should  be 
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harvested.    Salmon  Creek  sought  a  timber  harvesting  plan  from  California  Department  of 
Forestry  (CDF)  for  an  eight  acre  road  system  to  allow  a  wildlife  survey  and  to  facilitate 
future  harvesting  and  removal  of  timber.    Because  CDF  concluded,  in  consultation  with 
FWS,  that  the  property  is  suitable  habitat  for  the  marbled  murrelet,  a  species  recently  listed 
as  endangered  under  ESA,  and  might  contain  nests,  no  harvest  will  be  allowed.   The  direct 
cost  to  Salmon  Creek  as  well  as  the  indirect  costs  to  the  local  community  will  be  in  the 
millions  of  dollars.   The  company  has  filed  regulatory  takings  cases  in  both  state  and  federal 
courts  in  response  to  the  denial  of  a  permit  to  harvest. 

And,  in  Sacramento,  California,  Sares-Regis  Group,  Inc.,  spent  over  seven 
years  attempting  to  get  approval  to  develop  a  1,225  acre  planned  community.  The  planned 
community  meets  current  and  future  area  needs  and  is  completely  consistent  with  the 
Sacramento  County  General  Plan.   The  Sunrise-Douglas  project  concentrates  badly  needed 
residential  housing  near  both  a  major  employment  area  and  public  transit,  and  is  expected  to 
bring  badly  needed  new  jobs  to  the  Sacramento  economy.   The  project  contains  some  85 
acres  of  vernal  pools'  and  other  marginal  wetlands. 

Unfortunately,  in  September,  1994,  three  varieties  of  fairy  shrimp  and  the 
vernal  pool  tadpole  shrimp  were  listed  by  USFWS  as  protected  species  because  of  USFWS' 
unverified  belief  that  habitat  for  the  species  is  in  jeopardy.   Fairy  shrimp  are  prolific  and 
found  in  vernal  pools,  man-made  stock  ponds,  drainage  ditches,  and  even  tire  ruts.   One  of 
the  three  fairy  shrimp  listed  as  endangered  and  the  one  that  is  considered  threatened  are 
found  on  the  Sunrise-Douglas  property.    Sares-Regis  was  required  to  modify  its  wetland 
mitigation  plan  to  provide  additional  habitat  for  the  fairy  shrimp.   The  mitigation  plan 
already  called  for  setting  aside  30%  of  the  property  as  an  open  space  and  vernal  pool 
preserve  and  for  creating  vernal  pools  offsite  at  a  rate  of  1.3  acres  for  each  acre  filled  by  the 
project.    For  a  time,  the  only  question  was  whether  this  important  project  could  be  kept  alive 
in  the  face  of  increased  habitat  demands  by  USFWS.    Fortunately  those  demands  were  met 
by  Sares-Regis  and  the  project  is  going  forward  but,  of  course,  the  increased  regulatory 


'  Vernal  pools  are  shallow  depressions  in  the  ground  that  fill  with  water  during  fall  and 
winter  rains  and  then  evaporate  in  the  spring.   The  water  does  not  percolate  downward 
because  of  an  impervious  subsurface  layer  such  as  clay,  hardpan,  or  volcanic  stratum.   Thus, 
vernal  pools  are  seasonid  water  bodies  that  generally  do  not  exist  in  the  hot  and  dry  summer 
months. 
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costs,  believed  to  be  around  $6,000  per  new  home,  will  be  passed  on  to  future  home  buyers. 
What  is  particularly  unsettling  is  that  the  Fairy  Shrimp  should  never  have  been  listed  in  the 
first  place. 

UNINTENDED  TOOL  TO  CONTROL  LAND  USE 

The  Act  has  turned  into  a  mechanism  to  stop  land  use  activities  rather  then 
protect  species.   The  1994  listing  of  Fairy  Shrimp  could  be  the  most  egregious  example  of 
such  a  misuse  of  the  Act.    Fairy  Shrimp  are  very  small  freshwater  crustaceans  that  have 
relatively  short  life  cycles.   They  live  in  vernal  pools  and  other  ephemeral  water  bodies  that 
appear  only  after  it  rains.  Vernal  pools  form  in  areas  were  that  are  indentations  and 
impermeable  soils  that  retain  water.   In  the  spring  and  summer  months,  the  pools  dry  up  and 
appear  to  be  dry  open  fields.   When  it  rains  in  the  winter,  the  pools  form  and  remain  for 
several  weeks  and  then  dry  up  after  the  rainy  season.   The  shrimp  hatch  after  the  pools  are 
inundated  and  lay  eggs  that  survive  through  the  dry  season  only  to  be  hatched  during  the 
rainy  season.    A  single  pool  can  actually  contain  hundreds  of  thousands  of  eggs. 

The  listing  of  the  California  Fairy  Shrimp  has  had  enormous  impacts  on  many 
sectors  of  the  California  economy.   Because  the  potential  range  of  these  species  of  shrimp 
extends  throughout  the  Central  Valley  from  Redding  to  Bakersfield,  approximately  400  miles 
long  and  approximately  200  miles  wide,  Califomians  have  experienced  a  wide  variety  of 
economic  impacts,  including  increased  housing  costs  and  increased  cost  to  or  termination  of 
many  infrastructure  projects  including  road  and  bridge  construction,  drainage  improvements, 
and  water  projects.   Other  impacts  of  the  listing  have  included  the  delay  or  termination  of 
plans  to  build  elementary  schools,  mining  projects,  development  projects,  power  co- 
generation  facilities,  and  military  base  reuse  projects.   The  listing  also  poses  a  serious 
economic  threat  to  California's  agricultural  communities,  both  cattle  ranchers  and  fanners, 
through  disruption  of  routine  practices  for  food  and  fiber  production.   An  agriculture 
wetlands  research  project,  as  well  as  other  biological  research  projects  being  conducted  by 
agricultural  farm  advisors  and  university  researchers  have  been  terminated  due  to  the  listing. 

The  Fairy  Shrimp  Study  Group  spent  considerable  resources  examining  the 
issues  surrounding  this  listing  and  found  many  problems  in  the  Fairy  Shrimp  listing  decision. 
The  two  most  significant  of  these  problems  are:   (1)  a  complete  absence  of  credible 
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scientiflc  bases  for  the  original  listing  decision  and  (2)  no  independent  objective  peer 
review  of  data  underlying  scientific  studies  and  conclusions. 

FWS  relied  heavily  on  two  studies  to  support  the  listing  of  the  four  shrimp. 
One  of  these  studies,  a  1978  unpublished  unrefereed  paper,  estimated  that  90%  of  vernal 
pools  had  been  destroyed  and  the  same  author  estimated  in  1988  that  the  estimated  loss  of 
pools  was  2-3%  per  year.   Although  these  figures  were  somewhat  discredited  due  to 
mathematical  errors,  their  underlying  message-that  vernal  pools  had  been  decimated  in 
California-was  believed.    In  fact,  the  stated  "90%  loss"  was  so  widely  accepted  it  appeared 
in  published  articles  and  in  many  letters  and  reports  supporting  the  listing.   A  number  of 
these  documents  were  prepared  by  well-respected,  knowledgeable  scientists.   According  to 
the  listing  record,  none  of  these  scientists  reviewed  the  data  nor  the  six  page  paper  that 
presented  this  unsubstantiated  hypotheses.   At  the  time  of  the  listing,  there  were  no  other 
studies  reviewing  the  extent  of  the  habitat  nor  the  extensive  range  of  the  shrimp. 

Surveys  and  reviews  of  soil  data  since  the  listing  indicate  that  the  historic  loss 
is  probably  closer  to  50%  with  most  of  that  loss  occurring  many  years  ago  when  the  valley 
was  first  converted  to  agricultural  uses.   Losses  in  the  past  few  years  appear  to  be  minimal 
with  little  impact  on  the  total  remaining  vernal  pool  acreage-approximately  1,000,000  acres. 

The  second  study,  along  with  its  author's  comments,  was  cited  more  times 
than  any  other  study  in  the  final  rule  (a  record  41  times).   It  was  a  study  of  a  utility  pipeline 
right  of  way  that  was  described  as  a  "random  200  mile  transect"  in  California.   The  authors 
of  this  pipeline  study  wrote  to  the  service  supporting  the  listing  and  suggested  that,  because 
the  shrimp  were  found  only  on  small  portions  of  the  transect,  the  shrimp  were  endangered. 
The  final  rule  adopted  this  position  and  indicated  that,  because  only  a  portion  of  the  200  mile 
pipeline  survey  contained  shrimp,  these  invertebrates  were  rare. 

The  FSSG  discovered  several  problems  with  the  claims  associated  with  this 
study.   First,  the  pipeline  survey  missed  the  most  significant  portions  of  the  habitat. 
Attached  is  a  map  that  graphically  demonstrates  the  most  glaring  problem  with  drawing 
species-wide  conclusions  from  this  study.   We  plotted  the  original  habitat  estimates  on  a  map 
with  the  pipeline  right  of  way.   As  can  be  seen,  the  pipeline  does  not  follow  the  habitat. 
Thus,  the  pipeline  study  clearly  should  not  have  served  as  a  basis  for  scientific  conclusions 
about  the  rarity  of  these  species  of  invertebrates. 
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The  pipeline  study  surveyed  only  14  sites  and  a  grand  total  of  60  vernal  pools. 
Ten  of  the  14  sites  are  located  within  one  Northern  County-Tehama  County.   These  sites 
were  arbitrarily  selected  by  the  utility  company  yet  no  effort  was  made  to  develop  a 
statistical  link  between  these  sites  and  the  rest  of  the  habitat. 

Nevertheless,  after  submitting  the  study  the  biologists  who  conducted  the  study 
made  some  outrageous  claims.   Despite  the  irrelevance  of  the  fact  that  the  pipeline  was  200 
miles  long  (most  of  the  200  miles  missed  the  vernal  pool  habitat),  one  of  the  researchers 
went  so  far  as  to  write  FWS  a  letter  in  which  she  used  the  200  mile  figure  as  a  denominator 
in  estimating  the  frequency  of  which  these  animals  were  found.   She  wrote  that  because 
fynchi  and  parkardi  were  found  on  only  10  out  of  200  miles  that  they  were  found  only  5% 
of  the  time.   Despite  these  outrageous  claims,  a  careful  review  of  the  study  suggests  that 
lynchi  were  found  at  35  %  of  the  sites  and  parkardi  at  43  %  of  sites. 

A  second  troubling  aspect  of  the  FWS'  September,  1994,  listing  of  the  four 
Fairy  Shrimp  was  FWS's  unquestioning  deference  to  the  views  of  particular  fairy  shrimp 
"experts. "   Because  vernal  pools,  and  therefore  fairy  shrimp,  are  ubiquitous  throughout  the 
Central  Valley  and  other  parts  of  California,  the  failure  to  properly  utilize  the  best  scientific 
evidence  in  the  listing  process  could  have  devastating  economic  impacts  on  the  state.   For 
example,  because  farming  is  by  definition  a  land  modifying  activity  and  because  Fairy 
Shrimp  are  very  small  species  difficult  to  detect,  there  exists  a  strong  possibility  that  routine 
farming  activities  could  result  in  the  accidental  "taking"  of  the  fairy  shrimp.   Thus,  in  order 
to  avoid  violating  ESA,  necessary  farming  activities  such  as  plowing  may  have  to  be 
avoided. 

Because  of  these  potential  impacts,  it  goes  without  saying  that  this  data  must 
be  credible  and  verifiable  to  ensure  a  valid  listing.   The  only  way  to  adequately  provide  this 
insurance  is  through  independent  peer  review.    Apparently,  FWS  now  recognizes  this  peer 
review  prerequisite  but,  unfortunately,  FWS  did  not  apply  it  at  the  time  of  the  fairy  shrimp 
listings. 

On  July  1,  1994,  prior  to  the  listings  the  FWS  announced  an  "interagency 
policy  to  clarify  the  role  of  peer  review  in  activities  undertaken  by  the  Services  under  the 
authority  of  the  Endangered  Species  Act."  59  Fed.  Reg.  34,270.   The  peer  review  policy 
was  implemented  to  ensure  that  the  best  biological  and  commercial  information  was  being 
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utilized  in  the  decision-making  process.   59  Fed.  Reg.  34,270.   With  regard  to  the  listing  of 
a  species  the  policy  provides  that  FWS  should: 

(a)  Solicit  the  expert  opinions  of  three  appropriate  and 
independent  specialists  regarding  pertinent  scientific  or 
commercial  data  and  assumptions  relating  to  the  taxonomy, 
population  models,  and  supportive  biological  and  ecological 
information  for  species  under  consideration  for  listing; 

(b)  Summarize  in  the  final  decision  document  (rule  or  notice 
of  withdrawal)  the  opinions  of  all  independent  peer  reviewers 
received  on  the  species  under  consideration  and  include  all  such 
reports,  opinions,  and  other  data  in  the  administrative  record  of 
the  final  decision. 

59  Fed.  Reg.  34,270. 

In  a  letter  dated  March  19,  1995,  to  the  Honorable  Richard  Pombo,  Assistant 
Secretary  for  Fish  and  Wildlife  and  Parks,  George  T.  Framptom,  Jr.,  stated  that  FWS  had 
sought  scientific  peer  review  in  compliance  with  these  guidelines.   However,  this  has  turned 
out  not  to  be  true  and  is  no  longer  claimed  by  FWS.     Instead  FWS  now  argues  it  did  not 
have  to  follow  the  guidelines  because  the  public  comment  stage  of  the  Fairy  Shrimp  listing 
process  had  concluded  by  July  1,  1996!   Nevertheless,  FWS  still  claimed  they  engaged  in 
adequate  peer  review.    In  actuality,  the  peer  review  process  followed  was  woefully 
inadequate. 

The  final  rule  failed  to  specify  three  experts  whose  opinions  were  solicited 
regarding  the  scientific  justification  for  the  conclusion  that  the  fairy  shrimp  are  endangered 
and  in  need  of  federal  protection.   59  Fed.  Reg.  48,136.   Nor  did  this  rule  summarize  the 
opinions  of  independent  peer  reviewers  on  population  models  or  supportive  biological  and 
ecological  information  that  resulted  in  the  fairy  shrimp  listing.   Testifying  before  this 
Committee's  Task  Force  on  the  Endangered  Species  Act,  Dr.  Denton  Belk,  probably  the 
leading  scientific  expert  on  fairy  shrimp  and  one  of  the  scientists  FWS  claimed  had  reviewed 
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the  listing  of  the  fairy  shrimp,  stated  that  FWS  had  not  provided  him  with  any  maps 
regarding  the  fairy  shrimp,  nor  had  they  asked  him  any  questions  about  the  mapping  of 
populations.   When  asked  if  he  had  received  a  complete  package  of  scientific  conclusions, 
recommendations,  and  supporting  data  on  which  listing  conclusions  were  based  for  the 
purpose  of  peer  review  Dr.  Belk  responded  that  he  had  not.    Obviously,  failure  to  provide 
the  reviewing  scientists  with  the  data  utilized  in  the  FWS  listing  process  pretty  well 
forecloses  "independent  peer  review." 

In  the  Final  Rule  listing  the  four  invertebrate  species,  FWS  placed  great 
reliance  on  the  comments  of  Dr.  Marie  Simovich,  Dr.  Richard  Brusca,  and  Jamie  King. 
59  Fed.  Reg.  48,136.   These  are  three  of  the  scientists  FWS  claimed  were  involved  in  the 
"independent  peer  review"  process.   However,  these  individuals  did  not  "review"  the 
scientific  studies  and  data  relied  on  by  FWS  nor  the  conclusions  reached  by  FWS;  instead, 
they  submitted  their  own  scientific  data  and  opinions  as  comments  on  the  propriety  of  the 
listings.   Nowhere  in  the  Final  Rule  is  there  any  indication  that  these  individuals  reviewed 
the  adequacy  or  accuracy  of  or  the  support  for  FWS's  conclusion  that  the  four  species  were 
in  need  of  federal  protection. 

Biologist  Paul  Sugnet  noted  the  shortcomings  of  the  fairy  shrimp  peer  review 
process  in  his  testimony  before  this  Committee's  Congressional  Task  Force  on  the 
Endangered  Species  Act.   According  to  Mr.  Sugnet,  reviewers  should  consult  with  all  those 
who  have  contributed  significant  data  and  peer  review  should  not  be  conducted  behind  closed 
doors,  as  it  was  in  the  case  of  the  listing  of  these  species.'" 


"*  The  1993  study  submitted  to  FWS  by  Sugnet  &  Associates  demonstrated  a  vernal  pool 
habitat  survey  by  Dr.  Robert  Holland  which  FWS  had  relied  upon  in  its  Proposed  Rule, 
contained  arithmetic  errors  in  the  estimates  of  historical  vernal  pool  habitats.    59  Fed 

(continued...) 
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Many  of  the  problems  associated  with  this  listing's  lack  of  science  can  be 
attributed  to  the  secretive  nature  of  FWS'  decision-making  process  as  well  as  the  obvious 
underiying  goal  of  FWS  to  control  land  use  in  the  Central  Valley.    An  example  of  this 
problem  can  be  seen  in  the  Fairy  Shrimp  population  maps  relied  upon  by  the  FWS  to 
delineate  known  populations."   FWS  claimed  in  the  final  rule  that,  although  the 
invertebrates  were  found  in  350  and  180  separate  locations  for  2  of  the  species,  these 
locations  could  only  be  described  as  18  populations  and  32  populations.   No  explanation  of 
its  definition  of  population  was  provided  nor  did  the  maps  provide  an  explanation. 
Furthermore,  FWS  claimed  that  all  but  4  of  the  18,  and  4  of  the  32,  populations  were  under 
threat.   Again,  no  explanation  for  these  conclusions  was  made. 


"*  (...continued) 

Reg.  48,144.   The  Sugnet  Study  also  led  FWS  to  the  conclusion  that  the  California 
linderiella,  the  fifth  shrimp  species  proposed  for  listing,  was  not  likely  to  become  either 
threatened  or  endangered  in  the  foreseeable  future.   59  Fed.  Reg.  48,136,  48,141.     In 
addition,  the  Sugnet  Study  shows  there  is  a  sharp  divergence  of  scientific  authority  on  the 
question  of  whether  the  other  fairy  shrimp  are  in  need  of  federal  protection.    It  was  based  on 
a  survey  of  3,092  vernal  pools  located  throughout  the  California  central  valley,  the  study  also 
included  a  literature  review  and  compiled  field  surveys  which  had  been  conducted  by  others. 
The  findings  of  the  Sugnet  Study  stand  in  stark  contrast  to  the  conclusions  reported  in  the 
Proposed  Rule.    For  example  the  Sugnet  Study  found  vernal  pool  fairy  shrimp  in  178  vernal 
pools,  swales,  and  railroad  ditches,  as  opposed  to  the  30  vernal  pools  and  swales,  reported  in 
the  Proposed  Rule.    In  response  the  Final  Rule  criticized  the  Sugnet  Study  for  overestimating 
the  actual  population  numbers  for  the  fairy  shrimp,  but  this  was  done  without  any 
independent  peer  review.   The  process  of  peer  review  is  designed  to  evaluate  all  scientific 
data  put  forth  and  to  determine  which  study,  or  studies,  represents  the  "best  scientific  and 
commercial  data  available."    Unfortunately,  in  the  fairy  shrimp  listings,  there  was  no 
independent  scientific  judgment  as  to  what  data  contained  the  most  accurate  and  reliable 
information. 

"   The  base  maps  for  these  populations  were  developed  by  Sugnet  &  Associates  and 
submitted   to  the  FWS  to  demonstrate  the  extensive  range  and  numbers  of  three  of  the  Fairy 
Shrimp  species.    Although  the  Sugnet  Study  was  criticized  by  FWS  in  the  final  rule  because 
it  drew  conclusions  based  on  individual  location  data  points  instead  of  on  what  FWS 
characterized  as  populations,  it  nevertheless  served  as  the  basis  for  FWS'  calculations  about 
populations. 
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There  are  several  problems  with  the  maps.    Although  the  population 
designations  are  key  to  the  listing  decision,  there  are  no  studies  in  the  record  that  support 
FWS'  population  delineations.    FSSG  repeatedly  asked  for  such  information  and  have  been 
told  it  does  not  exist.    The  base  maps  for  the  populations  show  detail  only  to  township  level. 
One  cannot  determine  by  these  maps  where,  within  1  of  these  36  square-mile  boxes,  shrimp 
were  found.    In  some  cases,  the  shrimp  were  found  in  a  variety  of  areas  throughout  the 
township  and,  in  some  cases,  in  only  one  discrete  location.  FWS'  population  boundaries  do 
not  take  these  differences  into  consideration.    In  fact,  no  population  line  ever  crosses  a 
township  boundary.   This  fact  would  suggest  that  no  river,  mountain,  valley,  watershed,  or 
other  population  defining  geographic  feature  ever  crosses  a  township  boundary.   We  know 
this  is  not  the  case  and  that  the  designation  of  these  population  boundaries  has  little  scientific 
support. 

With  these  major  flaws  evident,  the  FSSG  decided  to  be  completely  open  about 
what  it  was  doing  and  share  its  information  with  FWS  and  the  Department  of  the  Interior. 
FSSG  truly  believed  that,  with  cooperation,  it  would  never  have  to  get  to  the  point  of 
submitting  a  delisting  petition.   The  listing  mistakes  are  so  glaringly  obvious  and  the  science 
is  so  poor  that  FSSG  naively  thought  someone  from  FWS  would  step  forward  with  some 
academic  integrity  to  clear  up  the  problems. 

What  has  actually  happened  is  NOTHING.    Although  FSSG  received  a 
November,  1994,  letter  from  the  Secretary  of  the  Interior's  office  stating  it  would 
commission  a  special  science  panel  to  review  the  status  of  the  shrimp,  nothing  happened. 
FSSG  presented  its  information  to  the  Department  of  the  Interior,  met  with  the  assistant 
director  of  FWS,  and  met  with  the  head  of  FWS  Region  IX.   FSSG  met  with  the  Deputy 
Secretary  of  the  Interior  three  times  and  was  told  the  listing  problem  would  be  corrected. 
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When  nothing  happened,  FSSG  filed  its  February  29,  1996,  delisting  petition.   We  are  still 
waiting.   Clearly,  our  experience  shows  it  is  time  to  improve  administration  of  the  ESA  to 
avoid  similar  problems  in  the  future.   We  must  avoid  listings  based  on  inadequate,  deficient 
science;  we  must  require  honest,  timely  delisting  petition  considerations;  and  we  must  forego 
management  by  litigation.   In  short,  we  must  return  some  balance  and  reason  to  species 
preservation. 

RECOMMENDATIONS 
PLF  and  FSSG  believe  there  are  many  changes  which  must  be  considered 
before  the  ESA  can  ever  effectively  accomplish  its  goal  of  protecting  and  conserving  wildlife 
species.   For  example,  should  the  criteria  for  listing  species  be  expanded  to  include 
consideration  of: 

a.  the  recoverability  and  cost  of  recovering  a  species; 

b.  the  economic  and  social  benefit  of  a  species; 

c.  the  social  and  economic  harm  from  listing  a  species; 

d.  the  increase  for  loss  of  employment  as  a  result  of  listing  a  species; 

e.  whether  there  are  reasonable  alternatives  to  a  listing,  such  as  a  captive 
breeding  program,  that  will  preserve  the  species  from  extinction; 

f.  whether  the  scope  of  critical  or  essential  habitat  is  definable  thus  allowing 
private  property  owners  reasonable  expectations  as  to  how  they  can  use  their  property;  and 

g.  whether  species  should  be  broken  down  into  subspecies  and  distinct 
population  segments  for  listing  purposes.'^ 


"   Currently  under  the  ESA,  the  term  species  includes  any  subspecies  of  fish,  wildlife,  or 
plants  and  any  distinct  population  segment  of  species  of  vertebrate  fish  or  wildlife. 
16  U.S.C.  §  1532(16).    Species  is  a  term  generally  used  to  identify  those  individuals  actually 

(continued...) 
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Likewise,  should  Congress  consider  altering  the  Act  to  give  private  property 
owners  positive  economic  incentives  to  provide  species  habitat  as  a  better,  more  efficient, 
and  cost  effective  way  to  protect  threatened  species? 

All  these  issues  are  worthy  of  serious  consideration  but,  because  the  focus  of 
this  hearing  is  on  listings,  we  will  address  our  recommendations  to  that  issue.   Species 
listings  must  be  based  on  better  scientific  evidence.   Evidence  must  be  scientifically  valid, 
which  means  it  must  be  peer  reviewed  and  statistically  significant.   A  minimum  level  of  field 
studies  and  surveys  should  be  conducted  by  federal  personnel  or  other  nonvested  interests 
prior  to  listing  and  scientifically  valid  public  input  must  be  considered.   If  public  input  is  not 
considered  scientifically  valid,  the  basis  for  this  determination  must  be  fully  and  openly 
explained.    Additionally,  all  administrative  records  of  the  listing  process  must  be  open  to 
public  review  and  comment  to  ensure  above  board  and  professional  decisionmaking.    In  this 


'^   (...continued) 

or  potentially  capable  of  reproducing  among  themselves  but  incapable  of  reproducing  with 
other  organisms.    The  ESA  allows  species  to  be  broken  down  further  by  "subspecies"  for 
listing  purposes.   Unfortunately,  the  act  of  identifying  subspecies  is  highly  subjective.   Some 
scientists  recognize  significant  variation  in  a  species  without  fmding  a  subspecies.    Others 
look  for  subtle  differences  in  coloration,  markings,  behavior,  and  range  to  establish  a 
separate  taxonomic  unit  and  thus  subspecies.    As  an  illustration  of  this  methodological 
conflict,  some  scientists  recognize  74  species  and  subspecies  of  the  Grizzly  Bear  while  others 
recognize  only  one. 

Regarding  distinct  population  segments,  as  the  ESA  is  now  written,  a  separate 
population  can  be  listed  even  if  the  species  as  a  whole  is  flourishing.   This  provision  allows 
the  ESA  to  be  manipulated  to  stop  unwanted  economic  activities  rather  than  to  protect  truly 
jeopardized  plants  and  animals.   The  absurdity  of  such  listings  was  underscored  by  the 
humorous  filing  in  1994  of  a  petition  to  list  as  endangered  the  Amish  and  Mennonites.   The 
petitioner  argued  that  these  groups  of  people  (animals)  meet  the  criteria  of  the  Act  because 
they  each  compose  a  distinct  population  of  mammals  with  a  gene  pool  that  is  maintained  in  a 
fairly  pure  state  by  isolation  accomplished  by  their  traditions,  culture,  customers,  and  habits. 
The  petitioners  compared  their  eligibility  for  listing  to  the  Winter  Run  Chinook  Salmon  in 
the  Sacramento  River  which  has  some  genes  mixing  with  the  late  Fall  Run  Chinook  Salmon 
but  is  nevertheless  listed  as  an  endangered  distinct  population  segment  of  a  subspecies.   Of 
course,  the  listing  of  the  Winter  Run  can  cause  significant  economic  harm  to  agriculture, 
limiting  water  diversions  for  crop  irrigation. 
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way,  there  would  be  fewer  chances  for  biased,  unsupportable  listing  or  delisting  decisions 
based  on  little  meaningful  evidence.    Although  the  present  level  of  acceptable  evidence— "best 
scientific  and  commercial  data  available,"  16  U.S.C.  §  1533(b)(1)(A),  may  permit  a  lower 
administrative  standard,  what  is  "available"  is  not  necessarily  adequate  or  valid!   To  ensure 
public  trust,  a  higher  standard  must  be  maintained. 

FWS'  May  16,  1996,  listing  priority  guidance",  and  its  July  1,  1994,  peer 
review  policy  guidance"  purport  to  recognize  these  needs  with  regard  to  the  listing  process. 
However,  it  remains  to  be  seen  whether  adequate,  independent  peer  reviewed,  statistically 
significant,  publicly  available  data  will  guide  FWS  in  future  listings.   Certainly  our 
experience  with  the  Fairy  Shrimp  listing  process  raises  doubts. 

With  regard  to  species  delisting,  as  can  be  shown  from  our  experience,  the 
FWS  places  this  activity  in  a  very  low  priority  position-the  lowest.   We  were  told  by  Deputy 
Secretary  of  Interior  Garamendi  during  the  moratorium  on  "new  listings,"  that  it  would  be 
illegal  at  the  time  for  FWS  personnel  to  do  any  work  towards  processing  FSSG's  delisting 
depetition.    He  urged  us  to  support  Congress'  full  funding  of  ESA  so  all  ESA  activities  could 
go  forward,  including  our  delisting  petition.   Now  that  the  funding  has  been  provided,  we 
still  find  our  petition  ignored  with  FWS  admitting  it  won't  even  get  to  it  this  fiscal  year. 
Quite  frankly,  such  prioritization  demonstrates  that  FWS  continues  to  be  committed  first  and 
foremost  to  controlling  land  use.   FWS  seems  to  have  little  interest  in  demonstrating  that, 
under  the  current  ESA,  when  mistakes  are  made,  they  can  be  corrected.   This  attitude  needs 
to  be  changed.   We  would  recommend  that  the  best  way  to  ensure  such  commitment  to  a 

"  61  Fed.  Reg.  24,722. 
"  59  Fed.  Reg.  34,270. 
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fair,  even-handed  processing  of  delisting  as  well  as  listing  petitions  is  to  (1)  require  that  the 
above-suggested  standards  are  met,  and  (2)  allocate  separate  appropriations  for  listing 
activities  and  separate  appropriations  for  delisting  activities.    Moreover,  delisting  criteria  and 
standards  should  be  the  same  as  for  listing.    Simply  put  there  should  not  be  a  higher  standard 
for  delisting  than  for  listing.    Either  a  species  is  in  need  of  protection  or  it  is  not. 

In  closing,  PLF  and  FSSG  thank  the  Committee  on  Resources  for  this 
opportunity  to  offer  their  concerns  about  the  ESA  listing  and  delisting  process.   The  ESA  is 
an  important  Act.    However,  without  changes  in  the  way  listing  and  delisting  petitions  are 
administered,  ESA's  important  goals  won't  be  reached;  rather  this  country's  citizens  will 
continue  to  view  the  Act  as  unbalanced  and  unfair.    For  this  Act  to  succeed,  this  Nation's 
private  property  owners  must  view  species  and  habitat  preservation  to  be  in  their  best 
interests.   This  will  only  happen  when  the  Act  and  FWS  recognize  that  not  all  species  can  or 
should  be  saved;  that  the  social,  economic,  and  land  use  consequences  of  listings  are  relevant 
to  the  listing  process;  that  litigation  should  be  eschewed  as  a  driving  force  behind  ESA  listing 
and  management  decisions;  and  that  private  property  owners  must  not  be  economically 
disadvantaged  by  FWS  administratively  turning  their  lands  into  preserves  for  listed  species. 
If  this  country  wishes  to  protect  its  sensitive  species,  it  must  find  a  way  to  spread  the  cost  of 
protection  to  those  who  are  benefitting-everyone. 

Thank  you. 
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Testimony  of  Dennis  HoUingsworth,  representing  Riverside  County  Farm  Bureau 

to  the  Committee  on  Resources,  US  House  of  Representatives 

Honorable  Don  Young,  Chairman 

June  25, 1996 

Section  4  (b)(3)(A):  To  the  maximum  extent  practicable,  within  90  days  after  receiving  the  petition 
of  an  interested  person  under  section  553(e)  of  title  5,  United  States  code,  to  add  a  species  to,  or 
to  remove  a  species  from,  either  of  the  lists  published  under  subsection  (c),  the  Secretary  shall 
make  a  finding  as  to  whether  the  petition  presents  substantial  scientific  or  commercial  information 
indicating  that  the  petitioned  action  may  be  warranted.  If  such  a  petition  is  found  to  present  such 
information,  the  Secretary  shall  promptly  commence  a  review  of  the  status  of  the  species 
concerned.  The  Secretary  shall  promptly  publish  each  finding  made  under  this  subparagraph  in 
the  Federal  Register. 

—The  Endangered  Species  Act  of  1973  as  amended 

Thank  you,  Mr.  Chairman,  for  the  opportunity  to  speak  to  your  committee  today.  I  am 
representing  the  Riverside  County,  Califomia,  Farm  Bureau  as  their  Director  of  Natural 
Resources.  We  represent  the  interests  of  over  1,700  member  families  from  throughout  the 
county.  Riverside  Coimty  Farm  Bureau  is  affiliated  with  the  Califomia  Farm  Bureau 
Federation  and  the  American  Farm  Bureau  Federation.  Together  we  represent  the  interests 
of  over  4  million  of  the  nation's  farmers,  ranchers,  and  rural  communities. 

I  would  like  to  tell  you  about  experiences  over  four  years  in  the  preparation  and 
submission  of  a  petition  to  delist  a  species  that  has  never  been  in  any  danger  of  extinction. 

As  you  know,  the  endangered  listing  of  the  Stephens'  kangaroo  rat  has  caused  severe 
problems  in  our  county.  Since  its  listing  in  1988,  many  of  our  farm  families  have  suffered 
economic  loss,  restrictions  on  the  normal  use  of  their  properties,  and  diminution  of  the 
value  of  their  most  important  asset,  their  land.  You  are  well  acquainted  with  the  terrible 
injustice  done  to  the  Domenigoni  family,  and  the  devastation  of  29  homes  caused  by  an  out 
of  control  wildfire,  exacerbated  by  Stephens'  kangaroo  rat  restrictions,  in  the  Winchester 
area  of  the  county  in  1993. 

A  few  years  ago,  members  of  our  board  of  directors  began  to  wonder  how  a  species  that 
was  supposed  to  be  so  rare,  could  be  causing  such  widespread  upheaval  throughout  a  vast 
portion  of  our  county.  After  the  listing  and  the  imposition  of  a  regional  Habitat 
Conservation  Plan  effort,  Stephens'  kangaroo  rats  began  popping  up  all  over  the  place.  It 
seemed  anywhere  an  economic  activity  or  new  land  use  was  about  to  occur,  kangaroo  rats 
would  be  found,  and  extensive  surveys  would  have  to  be  performed,  and  expensive  fees 
paid. 

In  March  of  1 992  I  was  hired  by  the  Farm  Bureau  to  investigate  the  status  of  the  k-rat. 
Based  on  this  research,  I  prepared  a  delisting  petition,  (asking  for  the  Fish  and  Wildlife 
Service  to  remove  the  species  from  the  list.)  They  had  no  idea  what  the  scope  of  the  effort 
they  were  taking  on  would  entail.  With  little  experience  dealing  with  federal  agencies  or 
kangaroo  rats,  I  had  no  idea  what  I  was  getting  into,  either. 

The  first  item  of  business  the  petition  was  to  find  out  what  was  known  about  the 
species  and  discover  under  what  circumstances  the  species  was  listed.  To  do  this  we  first 
requested  the  files  and  reports  on  the  species  from  our  local  office  of  the  Fish  and  Wildlife 
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Service,  in  Carlsbad,  California.  The  result  was  a  handful  of  reports  and  documents  handed 
over,  reluctantly  and  sporadically.  After  a  several  months  of  requests,  and  despite 
assurances  that  we  had  received  the  entire  file  on  the  k-rat,  we  felt  there  had  to  be  more  in 
the  Service's  files  on  the  species.  In  order  for  our  friendly  request  to  be  taken  seriously,  we 
had  to  file  a  Freedom  of  Information  Act  request. 

Our  request  was  received  at  the  regional  office  in  Portland  on  August  13,  1992.  Shortly 
thereafter,  we  received  a  reply  assuring  us  they  would  quickly  assemble  all  of  the  records 
and  make  them  available  to  us  in  the  Carlsbad  office  for  review. 

After  months  of  waiting,  prodding  and  appeals,  and  despite  statutory  requirements  in 
FOIA  requiring  adherence  to  strict  response  deadlines,  we  finally  received  the  last  of  the 
materials  we  had  requested  on  May  13,  1993.  This  was  nine  months  after  the  Service  had 
received  our  request.  However,  we  were  not  finished  battling  the  Service  over  what  we 
should  be  allowed  to  see  in  the  k-rat  reports. 

Central  to  our  argument  that  the  species  is  not  endangered  is  not  only  finding  out  how 
many  populations  of  the  species  are  known  to  exist,  and  also  where  these  populations  are. 
Answers  to  questions  such  as:  Are  the  k-rats  using  habitat  that  is  different  than  what  was 
once  thought  to  be  unsuitable?  Are  the  populations  on  lands  that  are  government  owned,  or 
otherwise  safe  fi-om  urban  development?  And,  most  importantly,  are  populations  of  this 
species  being  discovered  far  outside  what  was  thought  to  be  a  small,  localized  range?  were 
essential  to  our  case.  (Incidentally,  we  were  eventually  able  to  learn  that  the  answers  to  all 
of  these  questions  are  yes.) 

The  Service  wanted  to  heavily  censor  all  of  the  reports  that  indicated  the  presence  of 
the  species.  Among  the  information  they  sought  to  censor  were  any  references  to  the 
locations  of  Stephens'  kangaroo  rat  populations.  As  a  result,  the  first  reports  we  received 
from  the  Service  were  essentially  useless  in  developing  a  picttire  of  the  status  of  the  species 
for  a  delisting  petition.  After  some  protest,  we  were  able  to  get  the  Service  to  only  censor 
the  exact  locations  of  the  populations,  and  information  about  who  the  private  landowners 
were  that  had  k-rats  on  their  land.  These  reports  are  still  highly  censored,  and  made  it  very 
difficult  to  find  the  information  we  needed  to  make  our  case.  I  have  included  examples  of 
these  censored  reports  with  this  testimony. 

Interestingly,  the  Service  was  extremely  concerned  about  protecting  the  privacy  of 
landowners  when  it  came  to  letting  us  know  if  they  had  endangered  species  on  their  land.  It 
seems  the  federal  Fish  and  Wildlife  Service,  sought  to  protect  the  privacy  of  landowners 
from  their  local  association  of  farmers  and  ranchers.  Yet,  most  landowners  were,  and 
remain  unaware  that  each  and  every  time  there  is  a  survey  performed  on  their  land  for  an 
endangered  species  by  a  private  biologist  who  holds  a  scientific  study  permit  under  section 
10  of  the  act,  a  copy  of  the  survey  automatically  goes  to  the  local  office  of  the  Service. 
Often,  we  found  that  the  copy  got  to  the  Service  long  before  the  actual  reprart  got  to  the 
private  landowner  paying  for  it. 

Another  stated  reason  for  not  releasing  the  exact  locations  of  the  k-rats  was  that  their 
disclosure  might  endanger  the  safety  of  the  populations.  In  other  words,  we  might  go  out 
and  destroy  k-rats  and  their  habitat  if  we  learned  of  their  locations.  While  this  is  carrying 
national  security  concerns  to  new  heights,  it  also  points  out  the  inherent  problem  with  the 
ESA  itself,  and  it  shows  that  the  Service  is  well  aware  of  the  disincentives  to  conservation 
presented  by  the  current  Act. 
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By  so  zealously  protecting  the  locations  of  endangered  species,  the  Service  admits  that 
the  Act  has  created  powerful  disincentives  to  conserve  species.  No  law  that  depends  so 
heavily  on  the  goodwill  of  the  nation's  private  landowners  can  ever  succeed  without  the 
support  of  those  landowners.  The  fact  that  the  Service  fears  for  the  k-rats'  safety  if 
landowners  knew  they  lived  on  their  land  shows  that  the  incentive  in  this  top-down, 
command  and  control  ESA  is  for  landowners  to  destroy,  rather  than  conserve  species  and 
their  habitats  on  private  land.  This  is  the  unfortunate  adversarial  situation  landowners  and 
America's  wildlife  have  been  placed  in  by  this  ill  conceived  law,  and  is  a  testament  to  its 
failure. 

I  could  spend  several  hours  just  telling  you  some  of  the  interesting  and  shocking  things 
we  learned  through  this  process.  Let  me  discuss  only  a  few. 

Our  investigation  has  revealed  that  the  Stephens'  kangaroo  rat  is  not  now,  nor  has  it 
ever  been  in  any  danger  of  extinction.  The  Service's  assumptions  that  the  species'  range, 
habitat  requirements,  population  size,  population  density,  protected  populations, 
reproductive  ability,  ability  to  persist  in  small  patches,  coexistence  with  himian 
disturbances,  and  colonization  capability  were  all  substantially  underestimated.  Likewise, 
the  Service's  analysis  of  the  threats  to  the  species  were  grossly  overestimated  and 
purposely  exaggerated.  For  your  convenience,  I  have  included  a  copy  of  our  petition  with 
my  testimony. 

As  the  implementing  agency  of  the  laws  you  make,  the  public  places  a  great  amount  of 
trust  in  the  Fish  and  Wildlife  Service  not  to  abuse  the  large  amount  of  discretion  in  their 
hands.  Unfortunately,  we  discovered  that  incidences  of  abuse  of  this  discretion  were 
frequent  throughout  the  record  for  the  k-rat. 

One  such  example  was  the  method  by  which  the  species  was  determined  to  be 
endangered,  rather  than  threatened.  In  the  entire  record  presented  to  us  through  the 
Freedom  of  Information  Act,  only  one,  single  page  document  was  all  that  we  could  find 
that  provided  any  clue  as  to  how  the  Service  determined  to  list  the  k-rat  as  endangered 
rather  than  threatened.  This  was  a  record  of  a  telephone  conversation  that  I  would  like  to 
read  for  you. 

It  is  a  record  of  a  conversation  between  the  biologist  in  the  local  Service  office  who 
was  preparing  the  listing  package,  and  someone  named  Ron  Nowak  in  the  Office  of 
Endangered  Species. 

The  record  says:  "Ron  called  and  asked  some  questions  about  the 
Kangaroo  Rat  package.  He  said  that  in  general  I  had  presented  a 
good  case.  He  wanted  the  acreage  figures  clarified  and  some  place 
names  clarified  as  well.  He  wanted  to  know  how  much  habitat  is  left. 
"I  as  best  as  I  could  came  up  with  some  acreages. 
"We  then  discussed  whether  threatened  or  endangered  status 
would  be  more  appropriate.  We  decided  upon  endangered.  " 

In  an  entire  record  of  over  20,000  pages  and  hundreds  of  surveys,  reports,  meeting 
records,  agendas,  and  documents  of  all  types,  this  is  the  only  evidence  we  can  find  of  any 
analysis  as  to  why  the  species  should  be  listed  under  the  more  onerous  status  of 
endangered,  rather  than  threatened. 
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After  this  research  and  several  months  of  writing,  the  Riverside  County  Farm  Bureau 
submitted  its  deHsting  petition  in  April  of  1995.  Let  me  quickly  recount  to  you  what  has 
happened  or,  maybe  more  appropriately,  what  has  not  happened  since  then. 

•  March  1995:  Secretary  of  the  Interior  Bruce  Babbitt  announces  his  ten  point 
"reform"  initiative  for  the  implementation  of  the  Endangered  Species  Act.  Included  are 
points  calling  for  scientific  peer  review,  and  a  commitment  to  greater  responsiveness  and 
cooperation  on  the  part  of  the  US  Fish  and  Wildlife  Service  with  those  who  have  to  deal 
with  the  Act. 

•  April  26, 1995:  The  Riverside  County  Farm  Bureau  files  a  petition  wath  the  Fish  and 
Wildlife  Service  to  delist  the  Stephens'  kangaroo  rat.  On  May  12,  1995  a  foot  high  packet 
of  scientific  studies,  biological  surveys,  internal  memoranda,  and  other  documents  obtained 
from  the  Service  through  the  Freedom  of  Information  Act,  and  used  by  the  Farm  Bureau  in 
the  preparation  of  the  delisting  petition,  is  hand  delivered,  by  me,  to  the  Carlsbad  office  of 
the  Fish  and  Wildlife  Service. 

•  August  1, 1995:  After  inquiring  about  the  status  of  the  delisting  petition  and 
informing  the  Service  of  their  failure  to  comply  with  the  90  day  finding  obligation,  I  was 
informed  by  the  Carlsbad  Field  Supervisor  that  the  Service  "will  soon  be  publishing  a 
finding"  in  the  Federal  Register.  The  following  day,  the  Farm  Bureau  is  contacted  by  a 
Service  biologist  who  claims  not  to  have  received  the  background  packet  of  scientific 
information  (obtained  by  the  Farm  Bureau  from  the  Service's  files)  that  was  hand 
delivered,  by  me,  to  the  Service  in  May. 

•  October  31,  1995:  With  a  cover  letter  signed  by  you,  Mr.  Chairman,  and  our 
Congressional  representatives  Ken  Calvert  and  Sonny  Bono,  along  with  several  other  local 
congressmen,  the  petition  and  background  packet  are  resubmitted  to  Mollie  Beattie, 
Director  of  the  Fish  and  Wildlife  Service,  on  behalf  of  the  Farm  Bureau.  Beattie 
acknowledges  receipt  of  the  petition  and  background  packet. 

•  October  1995  through  April  1996:  Fish  and  Wildlife  Service  claims  that  the 
moratorium  imposed  legislatively  by  Congress  on  listings  under  the  ESA  also  prohibits  the 
processing  of  delisting  petitions,  though  the  moratorium  specifically  exempts  (allows)  the 
processing  of  permits  and  other  actions  which  result  in  less  regulation,  (including  delisting 
petitions.) 

When  informed  of  this,  the  Service  responds  that  federal  government  shut  downs  and 
operating  under  Continuing  Resolutions  prohibit  them  from  processing  delisting  petitions. 
"We  are  under  a  strict  moratorium  not  to  process  any  listings  or  delistings  while  operating 
under  these  CR's."  says  the  Field  Supervisor  of  the  Carlsbad  office. 

•  May  1996:  Fiscal  year  1995-96  Federal  Budget  is  approved  and  signed  by  the 
president.  Over  one  year  after  submission  of  the  petition  to  delist,  the  Service  is  still  unable 
to  provide  an  estimate  as  to  when  they  will  publish  their  90  day  finding,  other  than  "soon." 

On  May  8,  1996,  Secretary  Babbitt  appeared  in  Riverside  at  a  press  conference  to  sign 
the  section  10(a)  permit  for  the  long  term  HCP  for  the  k-rat.  After  his  remarks,  I  was  able 
to  remind  him  of  his  ten  point  "reform"  initiatives  of  a  year  ago,  including  greater 
responsiveness  by  the  agencies.  I  informed  him  of  the  lack  of  the  lack  of  compliance  by  his 
agency,  and  asked  whether  he  could  provide  us  with  an  estimate  as  to  when  the  Service 
might  be  able  to  process  our  petition  and  fmally  provide  us  with  a  90  day  finding. 
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The  Secretary's  somewhat  irritated  response  was  that  I  should  be  not  be  speaking  with 
him.  that  I  should  be  speaking  to  my  congressman,  and  ask  for  more  money  for  the  ESA. 
When  I  asked  if  that  meant  he  was  saying  that  there  was  money  in  the  budget  for 
processing  listings,  but  no  money  for  processing  delistings,  his  reply  was  "absolutely." 
When  I  reminded  him  that  the  Act  didn't  appear  to  differentiate  the  processes,  that  the  two 
were  to  receive  the  same  processing  priority,  he  became  very  irritated,  and  stormed  away 
from  me  and  a  group  of  friendly  reporters  waiting  to  ask  him  questions. 

As  someone  with  no  formal  education  in  law,  perhaps  I  was  presumptuous  to  engage  in 
legal  arguments  with  a  former  attorney  general  and  someone  occasionally  mentioned  as  a 
possible  Supreme  Court  nominee.  But  the  law  seems  pretty  clear  on  this  point. 

The  Secretar>''s  reluctance  to  process  delisting  petitions  is  not  only,  in  my  opinion, 
contrary  to  the  law,  I  also  think  it  is  bad  policy.  After  all,  the  whole  point  of  the  ESA  is  to 
list  a  species  in  trouble,  get  it  recovered,  and  then  delist  it.  When  the  public  loses 
confidence  in  those  who  enforce  the  laws,  when  they  clearly  see  that  the  one  portion  of  the 
law  is  being  implemented  unjustly  or  unfairly  over  another,  they  begin  to  mistrust  the 
application  of  the  whole  law.  In  time,  the  mistrust  spreads  to  other  laws. 

When  a  law  such  as  this  creates  perverse  incentives,  in  that  it  actually  encourages 
landowners  to  go  out  and  destroy  habitat  for  all  species,  not  just  endangered  species,  it 
must  be  rethought.  In  Riverside  County,  where  people  have  been  so  severely  impacted  by 
this  listing,  farmers,  ranchers,  and  small  property  owners  are  actively  working  their  lands, 
disking,  dragging,  whatever  method  it  takes,  to  make  sure  no  species  that  might  even  be 
remotely  sensitive  takes  up  residence  on  their  land.  They  are  doing  this,  not  out  of  hostility 
toward  the  species,  but  in  efforts  at  self  preservation.  The  presence  of  a  listed  species  on 
private  land  has  come  to  mean  financial  ruin,  and  possibly  the  loss  of  one's  livelihood. 
These  reactions  by  property  owners  show  that  this  law  is  a  complete  failure. 

The  Secretary's  priorities,  rather  than  showing  that  the  current  ESA  is  workable  and 
does  not  need  reform,  and  the  blatant  disregard  for  the  sections  of  the  Act  that  are 
distasteful  to  his  administration,  coupled  with  the  fact  that  the  Act  is  working  at  cross 
purposes  for  wildlife  on  the  nation's  private  lands,  show  that  the  Act  must  be  totally 
reworked  and  rethought  before  it  can  be  successful. 

What  is  needed  is  an  Endangered  Species  Act  that  conserves  species,  by  allowing  and 
encouraging  landowners,  farmers  and  ranchers  to  be  good  stewards  of  the  land.  It  should 
also  be  an  Act  that  is  so  simple  as  to  be  immune  to  the  bureaucratic  evils  that  so  often  do 
not  become  apparent  until  years  after  the  bill  has  left  Congress  and  become  law.  In  order  to 
have  an  Endangered  Species  Act  in  which  the  agencies  can  no  longer  twist,  ignore,  subvert 
and  use  both  the  scientific  evidence  and  the  statutory  processes  to  further  a  political  or 
ideological  agenda,  it  must  be  a  law  that  is  simple,  incentive  based,  and  non-regulatory. 
Our  experience  has  shown  us  that,  given  the  regulatory  power  and  the  wide  latitude  of 
discretion  by  the  courts,  the  agencies  will  be  sure  to  abuse  and  ignore  the  intent  of 
Congress  to  make  a  law  that  is  successful  for  conservation  of  wildlife,  and  also  upholds  the 
rights  and  freedoms  of  the  people  it  affects. 

While  it  has  been  a  few  days  since  I've  checked  the  Federal  Register,  which, 
incidentally,  arrives  on  my  doorstep  everyday,  like  most  all  members  of  the  regulated 
public,  I  don't  think  the  Service  has  published  a  90  day  fmding  yet,  after  having  our 
petition  for  425  days. 
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On  June  8.  1988,  I  met  with  .^^^^^^^__. 

to  discuss  the 
restoration  of  some  of  the  areas  removed  from  the 

SKR  preserve  study  area.   It  was  not  our  intention"to  enlarge  the 
park  boundary,  but  to  expan^th^studyarea  around  the  paij^^^ 
include  the  parcels  along  fl^^Hm^^mj^H  beginning  with  f||^P  on 
the  west  and  extending  to^  the  east .  (map  enclosd.)   A 
consensus  was  reached  that  a  proposal  to  that  effect  would  be 
made  at  the  July  14  Task  Force  meeting. 


In  order  to  make  a  biologically  valid  decision,  we  need  your 
research,  expertise  and  comments  on  the  following  questions: 

(1)   Do  past  and   recent  (1988-1989)  trapping  surveys  show  a  SKR 
population  on  any  of  these  parcels  outside  of  the  current  park 
boundaries? 


(2) 


If  so,  where?  If  not,  is  trapping  planned  for  this  area? 


(3)   B  i  Pi.Qgijifl_LI  v .  are  these  areas  necessary  to  the  viability  of 
^f^^^^^B^^H^I^^Has  a  viable  Either  as 

habitat  or  as  critical  buffer?   What  is  the  biological 
basis/research  for  that  conclusion? 


(4)   Is  the  viabi^^^v  of^H|  as  a  SKR  preserve  critical  to  the 
overall  HCP?   If  ^l^fails,  will  the  Fish  and  Wildlife  Service 
reject  the  interim  HCP?   Without m|^P  how  many  viable  preserves 
are  left?   What  is  the  habitat  size  of  each  one? 


(5)   What  about  the  option  of  increasing  the  preserve  area  only 

1 1 1 1 1  I  1 1 1 1 1|  III  ^^^J^^^^^^  or  of  including  the  ten  acre  strip  along 


(6)   Can  you  predict  the  effect  of  prosecution  and  court-ordered, 
mitigation  againstfl^^^HB|^^H^^|^BHH  as  adding  habitat  to  the- 
i  n  MI^M^^^^B^^^^^^^^^Krelsewher  e  ? 
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<7)   As  to  the  corridor  from  the  park  south  across' 

connect  with  the  fH^^^"'^  south  oi 

--Will  March  actually  be  a  preserve? 

--If  not  guaranteed,  what's  the  point  of  a  corridor? 

--If  IS  guaranteed,  what  is  the  biological  basis  for  the 

placement  of  the  corridor  at  its  present  location  and  size  as 

opposed  to  any  other  location  and  size? 

(8)  What  IS  the  estimated  current  cost  of  each  of  the  parcels 
under  consideration  above?  Including  the  cost  analysis  of  the 
jflB  property,  considering  its  quasi-public  status? 

As  you  can  see,  the  discussion  centers  around  three  unknowns 
which  are  critical  to  any  further  consideration  of  restoring  any 
particular  parcel,  or  part  of  a  parcel,  to  the  study  area  around 
the  park: 

(1)  Is  it  good  SKR  habitat  or  buffer? 

(2)  Is  it  necessary? 

(3)  What  is  its  cost? 

These  three  questions  should  be  addressed  to  the  following 
options: 


(1)   All  of  the  private  and' 
map. 


land  indicated  on  the  enclosed 


(2)  ■■  property. 

(3)  The  private  and  ^f  property  bordering  the  park  which  Is  SKR 
habitat. 

Thank  you  again  for  your  help.   I  will  be  happy  to  meet  you  at 
the  park  and  walk  over  the  parcels  in  question,  especially  with 
someone  you  consider  qualified  to  identify  Stephens'  and  Pacific 
habitat.   Please  call  me  if  I  can  be  of  any  further  assistance. 


Sincerely, 


cc:Bob  Wales,  Riverside  City  Manager 

Bill  Havert,  Sierra  Club  ,» 

Steve  Whyld,  Riverside  City  Planning 

Randy  Hall,  BIA 

Lisa  Boehn,  Tierra  Madre 

Paul  Selzer,  Best,  Best  and  Krieger 
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October  23.  1989 


Mr.  Peter  Stine 

U.S.  Fish  and  Wildlife  SeiMce 

Enhancement  Field  Station 

Federal  Building 

24000  Avila  Road 

Laguna  NigueL  California  92677 

Subject:      Proposed  Stephens'  Kangaroo  Rat  Trapping  Program,  under  Regional  Blanket  Permit  PRT  702631. 
Subpermit  FRIERD-L.dated  April  21. 1989  and  Subpermit  PRICNfV-1.  dated  June  2Z  1989. ^^g 


Dear  Mr.  Stine: 

Michael  Brandman  Associates.  Inc.  (MBA)  is  under  contraa  witl  _^^^^^^^^_ 

to  perform  a  trapping  program  for  the  Stephens'  kangaroo  rat  (SKR)  proposed  aevelopment  site  located 
^■■■■■I^^HBMt  Diagnostic  kangaroo  rat  sign  has  been  located  by  MBA  on  this  project  site. 

The  purpose  of  the  trapping  program  is  to  determine  if  the  SKR  is  present  on  the  site.   The  trapping  will  be 
performed  under  the  guidelines  set  by  the  General  Permit  Conditions  that  accompany  our  Trapping  Permit. 


re  project  site  is  a  narrow  strip  ofJapd  that  lie 

^Only  certain  parts  of  the  project  site,  as  indicatcH 


be  attached  map.  will  be 


trapped. 

I  would  like  to  begin  the  trapping  program  for  the  site  on  the  evening  of  October  30,  1989. 

Thank  you  for  your  prompt  attention  to  this  matter.  Please  FAX  a  written  response  to  me  as  soon  as  possible 
at  (714)  889-0151 

Sincerely. 

MICHAEL  BRANDMAN  ASSOCIATES.  INC. 

Philip  R.  Behrends.  Ph.D. 
Staff  Ecologist 
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TELEPHONE    CONVERSATION     RECORD 

OEPiRTMENT     or    THE    INTERIOR 
US    FISH   AND  WILDLIFE    SERVICE 
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Farm  Bureau 

petitions  to 

delist  the 

Stephens ' 

kangaroo  rat 

Citing  original  data  errors  in  the 
"endangered"  listing  of  the  Stephens' 
kangaroo  rat  Riverside  County  Farm 
Bureau  has  submitted  a  petition  to  the 
U.S.  Fish  and  Wildlife  Service  to  remove 
the  kangaroo  rat  from  the  endangered 
species  list  and  expects  a  decision  by 
USFWSbytheendofJuly. 

However,  a  FarmBureau  spokesman 
said  the  Farm  Bureau  isn't  sure  when 
USFWS  will  respond  or  what  their 
decision  will  be.  "Chir  petition  is 
siq>ported  by  hundredsofpagesof  studies, 
reports  and  other  information  which  may 
take  some  time  lo  review" 

"While  we  are  confident  that  the 
petition  proves  beyond  any  doubt  that  the 
Stephens'  kangaroo  rat  was  ne\er  in 
danger  of  e.\tinction.  we  don't  know  if 
the  Service  will  admit  its  mistake." 

Farm  Bureau  said  a  large  part  of  the 
scientific  evidence  it  found  to  support  its 
delisting  was  known  to  USFWS  prior  to 
the  1988  listing.  Farm  Bureau  said 
USFWS  disregarded  and  e\'en  concealed 
information  sho^ving  the  kangaroo  rat 
was  far  more  prolific  and  widespread 
than  the  listing  indicated  and  that  enough 
habitat  was  protected  to  guarantee  the 
species  survival. 

The  petition  was  written  by  Dennis 
Hollingsworth.  director  of  natural 

Continue  inside  on  Page  2 


Petition  to  Delist  the 
Stephens'  kangaroo  rat 

Following  is  the  text  submitted  by  Riverside  County  Farm  Bureau  to  the  U.S. 
Fish  and  Wildlife  Sen'ice. 

Riverside  County  FarmBureau,  Inc..  hereby  petitions  the  United  States  Fish  and 
Wildlife  Service  lo  delist  the  Stephens'  kangaroo  rat  (Dipodomys  stephensi)  under 
the  Endangered  Species  Act  of  1973  and  its  amendments. 

The  petitioner  requests  this  delisting  because  of  original  data  errors  in  the  listing 
of  1988.  Investigation  by  the  Farm  Bureau  has  revealed  a  significant  amount  of 
scientific  evidence  that  SKR  is  not  now  and  never  has  been  in  any  danger  of 
extinction.  Assumptions  by  U.S.  Fish  and  Wildlife  Service  regarding  species  range, 
habitat  requirements,  population  size,  population  density,  protected  populations, 
reproductive  ability,  ability  to  persist  in  small  patches,  and  colonization  capability 
were  all  substantial  underestimations.  Assumptions  by  U.S.  Fish  and  Wildlife 
Service  regarding  threats  to  SKR.  including  percentage  of  lost  historical  habitat,  rate 
of  loss  of  habitat,  impacts  from  rural  development  and  agriculture,  and  urban  growth 
patterns,  were  all  substantial  exaggerations. 

U.S.  Fish  and  Wildlife  Service  incorrectly  stated  that  many  new  data  supporting 
listing  became  available  afler  SKR  was  listed  asa  candidate  species,  when  in  fact  the 
only  data  to  become  available  was  biological  surveys  for  developments  which  actually 
indicated  that  SKR  was  more  widespread  and  abundant  than  previously  thought  and 
that  the  habitat  was  safer  from  destruction  than  previously  thought. 

US  Fish  and  Wildlife  Service  relied  on  the  flawed  method  of  only  returning  to 
sites  where  SKR  washistorically  found  rather  thananalyzing  the  ftill  range  of  habitat. 
This  method  disregarded  the  known  dynamiccharacleristicsof  SKR  habitat  utilization, 
and  a  lack  of  any  comprehensive  search  for  new  inhabited  sites  represents  a  failure 
to  obtain  the  best  scientific  information  available. 

Acreage  figures  in  the  proposed  rule  are  questionable  based  on  an  example  of  a 
major  mathematical  error.  The  proposed  rule  stated  that  small  patches  of  SKR 
populations  are  about  40  acres  in  size  or  100  hectares.  One  of  these  numbers  is 
incorrect  in  that  40  acresequalsabout  I7hectaresand  100  hectares  equals  247  acres. 
The  author  divided  100  hectares  by  the  conversion  factor  of  2.47,  rather  than 
multiplying.  It  appears  the  author  sought  to  minimize  the  actual  size  of  small  patches, 
Continued  on  Past  5... 


U.S.  Fish  and  Wildlife  Servicefalsely  Stated  that  it  had  determined 
from  careful  review  that  SKR  should  be  listed  as  "endangered," 
when  in  fact  the  decision  was  an  arbitrary  determination  arrived  at 
in  a  telephone  conversation  between  (two  U.S.  Fish  and  Wildlife 
Service  employees.) 
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resources  for  Farm  Bureau  and  an  owner 
of  Golden  Slate  Resource  Management 
Group  Since  starting  to  prepare  the 
delisting  petition  three  years  ago. 
Hollingsworth  has  reviewed  more  than 
20.000  pages  of  biological  information 
and  internal  documents  obtained  from 
USFWS  under  a  Freedom  of  Information 
Act  request 

"The  conclusions  that  Stephens' 
kangaroo  ral  numbers  and  habitat  were 
declining  and  that  the  kangaroo  ratfaces 
extmction  were  never  supported  by  the 
best  available  scientific  evidence." 
Hollingsworth  said 

The  complete  delisting  petition  is 
reprinted  in  this  issue  and  additional 
copies  are  a\ailable  on  request  from  Farm 
Bureau. 

SlalemenI  by  Bob  Perkins,  executive 

manager  of  Riverside  County  Farm 

Bureau: 

The  lislingof  the  Stephens'  kangaroo 
rat  as  "endangered"  was  a  fraud, 
perpetrated  on  the  citizens  of  Riverside 
County  by  the  U.S.  Fish  and  Wildlife 
Service  The  Service  was  given 
remarkable  power  under  the  Endangered 
Species  Act  They  abused  that  power  and 
broke  faith  withlhccitizensand  Congress 
that  entrusted  ii  to  them 

The  fraudulent  listing  of  the 
Stephens  kangaroo  rat  has  undermined 
efforts  10  protect  species  which  may  be 
truly  threatened  It  has  also  fueled  a 
national  effort  by  farmers  and  private 
property  owners  to  reform  the  Endangered 
Species  Act  and  rein  in  the  power  of  the 
U.S.  Fish  and  Wildlife  Scnice 

Farm  Bureau  estimates  the 
fraudulent  listing  of  the  Stephens' 
kangaroo  rat  has  cost  the  economy  more 
than  $1(10  miUion  The  true  cost,  which 
may  never  be  kiio\vii  because  so  much  of 
it  is  hidden,  is  more  than  Just  the 
appro.\iinatcly  $30  million  in  mitigation 
fees  collected  by  Riverside  County 
governments  for  the  unnecessary 
Stephens'  kangaroo  ral  program   Other 


costs  arc: 

-  Direct  costs  to  priv-ate  citizens  for 
biological  studies  and  for  changes  in 
projects  to  accommodate  restrictions. 

-  The  cost  for  alternative  mitigation 
such  as  land  donations  and  conservation 
easements. 

-  The  lost  value  of  land  which  is 
restricted  either  directly  by  habitat 
regulations  or  indirectly  by  adjacent 
habitat  lands,  a  cost  which  is  largely 
hidden  as  property  owners  are  unable  to 
sell  or  use  their  land. 

-  The  lost  economic  opportunities 
fora  recession-plagued  economy  brought 
to  a  halt  by  unnecessary'  restrictions, 
where  development  and  jobs  have  gone 
elsewhere  to  avoid  Riverside  County's 
problems 

-  Higher  prices  for  home  buyers  and 
businesses,  the  end-users  who  actually 
pay  mitigation  fees. 

-  Higher  costs  for  roads,  sewers, 
pipelines,  power  lines,  schools,  and  other 
public  projects  which  also  fall  into  the 
regulatory  quagmire  of  the  Endangered 
Species  Act. 

-  Higher  water  rates  and  standby  fees 
to  water  users  and  property  owners 
throughout  Southern  California  to  pay 
the  millions  of  dollars  in  mitigation  done 
by  Metropolitan  Water  District 

-The  increasing  la.vpaycr burden  for 
the  cost  of  local  government  while  habitat 
plans  take  more  land  off  the  tax  rolls. 

-  The  growing  opposition  to  taxes 
and  fees  from  voters  angered  by 
unjustified  liabilat  costs  and  regulations 
which  faces  local  governments 

Tlie  sad  thing  is  none  of  these  costs 
were  justified,  because  the  Stephens 
kangaroo  ral  iic\  er  was  and  nc\  cr  will  be 
in  any  danger  of  extinction. 


Green? 

The  Endangered  Species  Act  should 
be  repealed,  said  more  llian  two-thirds  of 
newspaper  readers  who  responded  to  an 
Earth  Day  phone  sur\e>  b>  the  San 
Bernardino  County  newspaper  The  Sun. 
Of  1. 122  readers  who  called  in.6'.>pcrccnt 
said  ESA  should  be  repealed,  while  just 
.1 1  percent  said  no 
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Committee 

hears 

agreement 

NCCP  isn't 

working 

Very  different  views  on 
how  to  fix  it 

Farming,  business,  government  and 
environmenlal  reprcsentati\es ha\e said 
the  stale's  Natural  Communities 
Consenation  Planning  program  isa  good 
concept  that  has  failed  to\\ork  as  intended 

While  the  \ariousinlerestsgcncraII\ 
agreed  that  the  NCCP  hasn't  been 
successful  and  that  they  would  like  to  see 
It  changed.  lhc>  disagreed  on  tlic  di  rcclion 
of  change,  with  farming,  business  and 
government  wanting  less  regulation  and 
environmenlalistsand  regulators  wanting 
more  regulation 

NCCPcame  under  fire  from  all  sides 
May  18  at  an  o\ersight  hearing  of  the 
state  Senate  Natural  Resources  and 
Assembly  Water.  Parks  and  Wildlife 
Committees 

Riverside  County  Farm  Bureau 
Manager  Bob  Perkins  called  for  a 
complete  revision  of  the  program  to 
divorce  it  from  all  regulatory  measures 
under  the  Endangered  Species  Act.  to 
make  It  entirely  voluntary  for  land  owners, 
and  to  develop  positive  incentives  for 
land  owners  to  conserv'c  habitat 

He  also  repeated  criticisms  of  the 
NCCP  which  weredctailed  in  19';3  letter 
from  Farm  Bureau  to  Governor  Pete 
Wilson,  which  wascntercdintothc  record 
of  this  committee  hearing 

San  DicgoCounty  Farm  Bure;iu  First 
Vice  President  Eric  Anderson  verified 
Riverside's  criticisms,  telling  the 
committees  that  even  problem  Riverside 
predicted  has  come  to  pass  in  San  Dicgo 
County 

Environmental  witnesses  called  for 
more  stringent  regulation  of  land  use 
An  Endangered  Habitats  League 
spokesman  said    "A  voluntary  program 


alone  will  not  w  ork. ' '  a  view  later  repealed 
by  the  Natural  Resources  Defense 
Council  The  League  spokesman  said 
NCCP  agreements  should  be  limited  to 
local  governments  and  not  individual 
land  owners 

An  Audubon  Society  representative 
said  the  society  had  refused  to  enroll  its 
4.0()0-acre  Orange  County  ranch  in 
NCCP  because  doing  so  would  validate 
the  process 

Audubon  noted  that  the  California 
gnalcatcher.  whose  coastal  sage  scrub 
habitat  is  the  target  of  the  first  NCCP 
program,  docs  not  occupy  all  of  the 
available  habitat  'That's  an  issue  that 
must  be  dealt  with  or  there  will  be  a  huge 
backlash" 

Senator  Tom  Hayden.  who  chaired 
the  hearing,  commented  that.  "Train 
wrccksovcr(listiiigofindividual)spccies 
might  be  replaced  by  train  wrecks  over 
(protection  of)  habitats  ' 

Many  of  the  witnesses  mentioned 
incentives  to  encourage  land  owners  to 
conserve  or  restore  habitat  Havden  s;iid 
It  'would  be  helpful  to  have  a  full  page 
of  those  incentives  ' 

Perkins  listed  nine  possible 
incentives  and  told  Hayden  that  land 
owner  organi/ations  including  Farm 
Bureau  had  agreed  to  develop  a  more 
extensive  I isl  of  incenliv  es  He  said  local 
gov  ernmentsand  individual  land  owners 
need  a  list  of  incentives  from  which  lo 
chose 

In  lellinglhccomniillecs that  farmers 
in  Riverside  County  oppose  NCCP. 
Perkins  contradicted  testimony  many  of 
the  environmental  and  regulatory 
witnesses  who  s;iid  land  ow ners  like  the 
program 

Dr  Dennis  Murphy,  director  of  the 
Center  for  Conscnation  Biology,  sjiid  if 
other  areas  of  the  state  which  are 
considering  habitat  conservation,  looked 
at  the  Southern  California  program, 
■'they  would  have  found  it  quite 
allractivc  "  He  also  said  NCCP  could 
be  at  us  best  in  areas  with  more 
agricultural  interests 

Perkinsalsocomradictcdtheviewof 
environmental  representativcson the U  S 
Fish  and  Wildlife  Sen-ice  4(d)  rule  that 
says  California  gnalcatcher  permits  can 
only  be  issued  within  an  NCCP 
Environmentalists  said  this  has  been 


successful  and  should  be  the  model  for 
future  conservation  programs  Perkins 
said  It  v\  as  a  major  mistake  by  the  Service 
because  it  makes  NCCP  regulatory  rather 
than  voluntary 

A  Metropolitan  Water  District 
reprcsenialive  said  a  law  providing  for 
ecosystem  protection  should  be  offered 
as  an  additional  alternative  to  the 
Endangered  Species  Act's  individual 
species  protection  but  would  need  to 
provide  certaintv  to  participating  land 
owners 

Editor  sees  ESA  as 

revenge  for  wrongs  to 

Indians 

Nowwe  find  out  thai  iheEndangered 
Species  Act  is  supposed  lo  be  the  vehicle 
for  righting  history's  wrongs  to  the 
American  Indians 

That  interesting  discovery  comes 
from  Robert  Kahn.  city  editor  for 
Tcmecula'sThe  Californian  newspaper 

In  a  fascinatingly  vitriolic  May  1 
editorial.  Kahn  rips  the  Domenigoni 
familv  for  "whining  "  about  being 
stopped  from  farming  800  acres  of  their 
own  land 

Quoting  a  19lh  century  description 
of  how  Indians  in  the  Temecula  Valley 
were  forced  off  their  land.  Kahn  implies 
Ihat  the  Domenigoni  family  has  no  right 
to  complain  w  hen  the  land  is  taken  away 
from  them,  by  the  same  federal 
gov  crnnient  With  this  logic,  most  of  the 
residents  of  the  United  States--that 
decidedly  includes  YOU--have  no  right 
to  their  homes  and  land,  and  the  federal 
government  should  be  free  to  take  it 
whenever  the  government  wants 

Apparently  it's  okay  for  the 
Domenigoni  family  to  pay  property  ta.xes 
to  the  government,  but  they  shouldn't 
complain  when  they  are  stopped  from 
making  a  living  Would  Kahn  whine  too 
if  the  gov  crnmcntlold  him  he  couldn't  go 
10  work  or  earn  a  paycheck'' 

Kahn  isn't  interested  in  whether  the 
Domenigoni  family  is  being  denied  its 
Const  itutiona I  right  to dueprocess,  private 
property  and  just  compensation  Would 
he  squaw  k  if  the  gov  ernmeni  tried  to  take 
awav  Ins  right  lo  freedom  of  speech  and 
press'' 
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The  Manager's 
Report 

Bv  Bob  Perkins 
Farm  Bureau  Executive  Manager 

Property  rights 
gets  a  voice 

Propert>'  rights  finallv  got  some 
recognition,  asa  congressional  task  force 
brought  hearings  on  the  Endangered 
Species  Act  to  Cah  forma  and  to  Rj\erside 

Farm  Bureau  members  and  other 
properr,  owners  held  rallies  before  each 
ESA  Task  Force  hearing  in  Riverside. 
Bakersfield  and  Stockton  to  call  for 
sensible  changes  in  the  law  The>'  far 
outnumbered  enxironmentalists  who 
called  for  an  even  more  regulatory  ESA 

Who  owns  the  land? 

En\  ironmcntal  extremists  don't 
believe  in  ownership  of  private  property 
They  ha\e  absolutely  no  sympathy  for 
land  owners  whose  property  is  taken 
through  regulation  and  no  understanding 
of  the  Constitutions  priyate  property 
protections 

Eny  ironmentalisi  at  the  ESA  Task 
Force  hearings  made  their  y  jey\s  clear. 
How  can  any  group  so  thoroughly  thumb 
its  collectiy  c  nose  at  the  Constitution'' 

Patriots 

Environmentalists  were  offended 
when  Farm  Bureau  supplied  miniature 
flags  to  property  ow  ners  at  the  Riverside 
and  Stockton  property  rights  rallies  At 
least  one  en\ironmentalist  picked  the 
wrong  person  to  argue  yvith 

Buttonholing  a  Riverside  resident, 
the  environmentalist  asked  if  all  the  flags 
meant  property  oxv  ners  thought  they  were 
more  patriotic  than  the  environmentalists 

"Yes.'  said  the  Riverside  properly 
oyvner  He  showed  the  emblem  on  the 
back  of  his  jacket,  recalling  his  15  years 
of  senicc  in  the  25th  Infantry  Division 
from  Pearl  Harbor  to  Vietnam 

"That  yvas  your  duty."  replied  the 
environmentalist 

"Did  you  do  yours?" 

■  Well,  no' 

"Case  closed" 


Thanks  for  the  recognition 

A  fly  cr  ha  nded  out  by  en vi  roiunenta  I 
groups  at  one  of  the  ESA  Task  Force 
hcaringscomplaiiKdtlial"lnCaliforma. 
once  again,  corporate  farm  groups, 
building  associations  and  limber  interest 
groupsarc  w  cl  I  represented  at  the  hearings 
and  behind  the  scenes" 

And.  they  said,  (he  hearings  yvere 
being  held  "just  yvhe  re  controversy  about 
the  ESA  IS  most  heated" 

Of  course.  Farmers  and  property 
oyvners  think  it  is  time  for  Congress  to 
listen  to  farmers,  property  oyvners  and 
other  victimsof  ESA  Farm  families  yvho 
turned  out  for  the  hearings,  exercising 
those  Constitutional  rights  to  free  speech 
and  peaceful  assembly,  can  be  proud  that 
they  lielpcd  get  thei  r  message  to  Congress 

Intellectually  dishonest 

One  thing  was  clear  at  the  hearings: 
eny  ironmental  leaders  are  intellectually 
dishonest,  and  their  movement  isdoomed 
to  fail  unless  they  face  reality  Farmers 
knoy*  the  Endangered  Species  Act  is 
causing  tremendous  economicand  social 
harm,  and  it  is  spending  money 
unnecessarily  yvithout  helping  species 
that  may  actually  be  endangered 
Protections  for  the  Stephens'  kangaroo 
rat.  California  gnatcatcher  and.  noyv.  the 
fairy  shrimp  are  costing  (he  California 
economy  hundreds  of  millions  of  dollars 
and  none  of  these  species  are  in  any 
danger  of  extinction. 

The  stories  told  by  yvitnesses  at  the 
ESA  Task  Force  hearings  about  how 
species  are  listed  folloyvcd  a  similar 
pattern: 

-  Listings  yvere  proposed  yvith  litde 
or  no  sclentinc  eyidence.  (For  example, 
the  fairy  shrimp  listing  petition  yvas  a 
one-paragraph  letter  ) 

-  U  S  Fish  and  Wildlife  Service 
concealed  information  and  stonewalled 
requests  for  the  administrative  record 

-  U  S  Fish  and  Wildlife  Senice 
almost  alyyays  approved  listings,  despite 
oxcrwhclming  eyidence  listing  yvasn't 
warranted 

-  US  Fish  and  Wildlife  Service 
made  noeffort  to  determine  (he  scientific 
validity  of  listing  proposals 

-  Species  populations  y\cre  assumed 
to  be  almost  extinct  before  listing.  bu( 


later  proved  to  be  widespread  and 
abundant.justifying  restrictions  over  yvide 
areas  and  yveighing  doyvn  the  local 
economy  with  huge  new  costs 

This  IS  the  same  pattern  yvhich  Farm 
Bureau  found  as  it  prepared  a  petition  to 
delist  the  Stephens'  kangaroo  rat 

Attacking  the  victims 

Environmentalists  continue  seeking 
to  discredit  the  victims  of  the  1993 
California  Fire  They  cite  a  General 
Accounting  Office  report  as  "proof 
that  k-rat  restrictions  had  nothing  to  do 
with  the  fire 

Not  so.  said  Riverside  County  Fire 
Chief  Mike  Harris  at  the  ESA  Task  Force 
hearing  in  Riverside  He  told  the  panel 
he  couldn't  understand  how  the  GAO 
reached  its  conclusions  A  group  of 
senators  and  congressmen  are  calling  for 
a  reyiew  of  the  GAO  report 

Chief  Hams'  testimony  directly 
contradicted  the  GAO  report  statement 
that.  "Oyerall.  county  officials  and  other 
fire  experts  believe  that  weed  abatement 
by  any  means  would  have  made  little 
difference  in  whether  or  not  a  home  yvas 
destroy  ed  in  the  California  Fire  ' '  Chief 
Harris  said.  "1  do  not  agree"  that  (here 
yvas  no  connection  between  the 
restrictions  and  the  fire 

Priyate  studies— and  the  common 
sense  understanding  of  farmers  and 
residents  in  the  area-leave  no  doubt 
restrictions  imposed  at  the  direction  of 
US.  Fish  and  Wildlife  Service  were  major 
factors  in  the  speed,  intensity  and  e.\tent 
of  the  fire 


Endangering  species 

Listing  may  t>e  the  biggest  ttireat  to  a  species. 
Private  property  owners  don't  want  listed 
species  to  spread  to  their  land. 

US.  Fish  and  Wildlife  Service  does  more 
harm  than  good.  After  prohibiting  farming  on 
land  near  Winchester  where  k-rats  flourished, 
US  Fish  and  Wildlife  allowed  brush  to  build  up 
andfueltheCaliforniaFire  US  Fish  and  Wildlife 
Service  then  claimed  the  k-rats  were  drrven  out 
by  the  heavy  brush  rather  than  t)eing  txjrned  in 
the  fire 

In  Kern  County,  k-rats  were  "rescued" 
from  a  landfill  where  they  thrived  and  eventually 
tiansported  to  new  habitat  (at  great  expense) 
where  they  drowned  in  a  flood- 
Restrictions  on  clearing  "habitat"  in  brush- 
choked  flood  channels  across  the  state  resulted 
in  floods  that  wiped  out  the  habitat,  resident 
species,  and  considerable  private  property 
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Petition... 

Continued  from  Front  Cover 

substituting  4(»  acres  for  the  more  correct 
figure  of  100  hectares  or  about  250  acres, 
thereby  exaggerating  the  threat  to  the 
species  It  has  been  proven  b\  current 
knowledge  that  the  SKR  populations  are 
in  much,  much  largcrcontiguous  patches, 
many  are  measured  in  the  thousands  of 
acres  of  contiguous  occupied  habitat 
(RCHCA  10(a)  EIR  by  RECON. 
Montgomery  (Anza.  1992.)  O'Farrell 
(Lake  Henshaw.  population  known  at 
time  of  listing).  RB  Riggan  (Alessandro 
Heights  survey.  1989  ) 

US  Fish  and  Wildlife  Senice 
misrepresented  federal  agency  response 
when  it  stated  in  Its  summary  of  the  final 
rule  that  federal  agencies  other  than  the 
Air  Force  indicated  no  opposition  to  the 
listing  In  fact,  the  Air  Force  was  the  onl> 
federal  agency  to  pro\ide  comnieni  on 
the  listing,  filingaslatemenlof  opposition 
(see  comments,  included  )  US  Fishand 
Wildlife  Service  offered  a  patently 
misleading  statement  in  characterizing 
non-response  by  other  federal  agencies 
as  "no  opposition  " 

US.  Fish  and  Wildlife  Service 
misrepresented  all  other  comments  as 
"neutral,  "when  in  fact  comments  by  the 
Vista  Irrigation  District,  included  herein, 
could  hardly  be  called  neutral,  the  US 
Fish  and  Wildlife  Service  count 
breakdo"  n  does  not  make  an>  sense  and 
other  supporting  comments  arcnl 
itemized  in  the  final  rule 

U  S  Fishand  Wildlife  Service  failed 
to  acknowledge  the  true  situation  with 
regard  to  the  California  Department  of 
Fish  and  Game  and  the  California 
•  Endangered  Species  Act  While  CDFG 
submitted  comments  supporting  the  SKR 
listing.  US   Fish  and  Wildlife  Ser\ice 

U.S.  Fish  and  Wildlife  Service 
failed  to  note  or  consider  the 
significant  fact  that  CDFC  had 
failed  to  persuade  its  own 
California  Fish  and  Came 
Commission  that  SKR  was 
endangered.... 


failed  to  note  or  consider  the  significant 
fact  that  CDFG  had  failed  to  persuade  its 
own  California  Fish  and  Game 
Commission  that  SKR  was  endangered 
and  required  upgrading  from  its  state 
"threatened"  status  The  Federal  Record 
indicated  CDFG  provided  a  copy  of  a 
recent  status  update,  yet  US.  Fish  and 
Wildlife  Sen  ICC  failed  to  mention  that  it 
got  almost  all  of  its  SKR  information  for 
the  listing  fonvardcd  to  it  from  just  one 
CDFG  employee  after  theCalifornia  Fish 
and  Game  Commission  \oted  not  to 
upgrade  the  species  to  endangered 

US  Fishand  Wildlife  Serviceclearly 
disregarded  the  iniportanceof  definitively 
delineating  the  range  of  the  SKR  and 
relied  on  inadequate  and  incomplete 
research  U  S  Fish  and  Wildlife  Serv  ice 
limited  consideration  to  a  specific  area 
within  the  political  jurisdiction  of 
Ri\ersideCouniy  vvhiledisregardingSan 
Diego  Counl\  and  failing  to  discover 
SKR  ill  Anz;i.  Agiianga.  Occansidc.  and 
the  Corona-Norco  area  Inadequacy  of 
US  Fish  and  Wildlife  Service  research 
information  is  underscored  by  expansion 
of  known  occupied  SKR  habitat  and 
population  in  Riverside  County  study 
areas,  in  Temccula.  in  Ranchita.  (as  per 
Dick  Friesen  personal  communication. 
1/9:1  )  US  Fish  and  Wildlife  Scr^■lcc 
based  its  listing  decision  on  inadequate 
information  about  SKR  habitat  and 
populations  outside  its  historic  range  and 
lack  of  know  ledge  of  existence  of  SKR  on 
public  and  private  properly  US  Fish 
and  Wildlife  Service  relied  on  flawed 
and  inadequate  methods  for  locating  SKR 
outside  of  historic  range,  discovering  the 
extent  and  abundance  of  SKR  only  after 
a  development  land  use  activity  is  planned 
thai  requires  biological  suncys 

US  Fish  and  Wildlife  Ser\ice 
selectively  used  scientific  information  to 
support  its  listing  decision  and  to  suppress 
facts  which  would  have  raised  doubts 
about  the  need  to  list  SKR  as  endangered 
Price  and  Endo  1988  was  cited  without 
reference  to  the  positive  aspects  of  this 
studv.  which  re\e;iled  SKR  population 
could  increase  tenfold  in  lusloncycarof 
high  rainfall 

US  Fishand  Wildlife  Ser\  ice  again 
o\  erstaled  the  threat  to  SKR  as  occurring 
rangewide.  when  this  is  clearlv  not  the 
case,  and  disregarded  the  large  amounts 


of  protected  SKR  habitat  on  public  lands 
which  were  and  are  safe. 

US  Fish  and  Wildlife  Service 
inaccurately  contended  that  lands  held  in 
public  ownership  were  not  sufficient  to 
ensure  surv  ival  of  SKR,  when  in  fact  US. 
Fish  and  Wildlife  Service  had  failed  to 
correctly  assess  the  extent  of  occupied 
and  potential  habitat  protected  on  public 
lands 

US  Fish  and  Wildlife  Service 
grossly  underestimated  the  viability  of 
SKR  populations  on  public  lands  and 
greatly  overestimated  the  threat  to  SKR 
on  those  lands  by  implying  that  SKR 
habitat  needsclose  monitoringand  active 
management  They fiirtherimplied that 
because  most  of  the  federal  agencies  using 
the  land  had  no  such  active  management 
plan.  SKR  was  therefore  imperiled. 
However,  this  implication  ignored  the 
fact  that  the  land  use  activity  and 
disturbancescharacteristic  of  the  mission 
of  the  particular  federal  agencies  are 
likelv  the  ver\  reason  SKR  is  present. 

US  Fish  and  Wildlife  Service 
admitted  that  the  activities  of  the  agencies 
with  occupied  SKR  habitat  are  compatible 
with  the  species,  yet  this  was  never  stated 
in  the  proposed  rule  It  is  furtherevidence 
that  the  species  is  more  abundant  and  less 
threatened  than  US  Fish  and  Wildlife 
Service  indicated  in  its  proposed  rule. 

The  system  of  permanent  presenes 
that  has  been  subsequently  proposed  by 
Ri\erside  County  Habitat  Conservation 
Agency  mainly  compnses  public  lands 
which  were  already  conserved  at  the  time 
of  the  listing  RECON.  the  consultant  to 
RCHCA  w  luch  has  developed  much  more 
extensive  information  about  SKR, 
concluded  that  public  lands  are  more 
than  enough  to  sustain  the  species. 
Predictions  of  SKR  survival  have  been 
based  in  part  on  a  computer  model,  the 
Gilpin  Model,  which  fails  to  take  into 
account  "smart  dispersion,"  the  ability 
of  SKR  to  migrate  to  suitable  new  habitat, 

U.S.  Fish  and  Wildlife  Service 
selectively  used  scientific 
information  to  support  its  listing 
decision  and  to  suppress  facts 
which  would  have  raised  doubts 
about  the  need  to  list... 
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10  survi\e  mid  c\p<ind  iii  a  hnbilal 
cmiroiiinciil  dial  liisioncnllv  is  in  :i 
conslant  slalc  of  change  Bolh  US  Fish 
and  Wildlife  SciMce  projections  and  Ihc 
Gilpin  Model  arc  o\crl>  pcssiinislic  and 
conlribiilc  10  the  iindcrcslnnalion  of  SKR 
populations  and  surMval  and  the 
overstalcinent  of  the  threat  to  SKR 

U  S  Fish  and  Wildlife  Service 
dismissed  the  issue  of  compatible  land 
uses  because  it  failed  to  obtain  complete 
and  accurate  information  about  SKR 
habitat  requirementsand  in  fact  discarded 
information  about  the  positive  aspects  of 
compatible  land  uses  that  was  available 
in  the  same  ref)orts  which  US  Fish  and 
Wildlife  Service  used  in  its  proposed 
rule  US  Fish  and  Wildlife  Ser\icc 
failed  to  recognize  that  land  disturbances 
associated  with  compatible  land  uses 
caused  increases  in  SKR  populations 
This  is  demonstrated  b\  the  decline  in 
suitable  habitat  by  coastal  sage  scrub 
encroaclmient  as  a  direct  result  of  U  S 
Fish  and  Wildlife  SerMce  restrictions  on 
farming,  firebreak  clearing  and  other 
actixilics 

US  Fish  and  Wildlife  Service  falsclv 
stated  thai  it  had  determined  from  careful 
review  that  SKR  should  be  listed  as 
■  endangered. ' '  w  hen  in  fact  the  decision 
was  an  arbitrary  determination  arrived  at 
in  a  lelephonccomersation  between  Karia 
Kramer,  author  of  the  proposed  rule,  and 
Ron  Novak  of  the  U  S  Fish  and  Wildlife 
Sen  ice  OfTicc  of  Endangered  Species  in 
Washington  in  which  Ihctwo  individuals 
discussed  wlielhcr  to  propose  SKR  for 
listingas' threatened" or  endangered" 
(plionecon  notes,  included  ) 

The  U  S  Fish  and  Wildlife  Scrv  ice 
slatcmcnl  thai  SKR  habitat  and  range 
had  been  greatly  reduced  is  inherently 
false,  because  US  Fish  and  Wildlife 
Service  demonstrably  lacked  complete 
and  available  information  about  the 
historic  range  of  the  SKR  and  about  the 
current  range  of  the  SKR  US  Fishand 
Wildlife  Scrv  ICC  lacked  range  information 


The  Statement  that  95%  of 
original  SKR  habitat  is  gone  was 
incorrect  and  based  on 
incompatible  assumptions  for 
historic  and  present  range. 


necessary  lo  make  comparisons  to  reach 
a  conclusion  that  range  had  been  reduced 
and  also  failed  lo  investigate  reports  of 
habitat  (I  e  .  tlie  Orange  County  coast!  inc. ) 
'  rounded  off  occurrences  on  maps  and 
otherwise  disregarded  available 
information  which  indicated  the  SKR 
was  more  widespread  and  not  under 
threat 

The  range  of  the  SKR  was  not 
known  at  the  lime  of  the  listing,  and  il  is 
still  not  precisely  determined  This  is 
amply  demonstrated  by  discovery  of  SKR 
at  numerous  locations  not  included  within 
the  historic  range"  and  the 
corresponding  mitigation  fee  area  in 
RivcrsideCounty  designated  by  Riverside 
County  Habitat  Conservation  Agency, 
such  locationsas  Anya.  Potrcro.  Diamond 
Valley.  Sage.  Tucalola  Valley  and  the 
Corona-Norco  area,  requirements  for 
SKR  biological  surveys  at  locations 
outside  the  pre\  iously  assumed  range, 
such  as  at  Ontario  International  Airport 
ill  Ontario,  local  government  concerns 
about  getting  permits  lo  take  SKR  outside 
the  previously  assumed  range,  such  as 
Beaumont,  and.  the  plainly  observable 
access  lo  extensive  areas  of  potential 
habilal  adiaccnl  lo  known  SKR 
populations,  such  as  north  and  west  from 
Riverside  County  into  San  Bernardino 
County,  cast  into  the  Banning  Pass,  and 
southeast  toward  Anza-Borrego  National 
Park 

The  proposed  rule  inaccurately 
described  the  Stephens'  kangaroo  rat.  in 
part,  as  ii.iving  an  ear  measurement 
averaging  l.^mm  After  the  listing  was 
finali/cd  the  SKR  working  group  of 
biologists  published  a  document  through 
US  Fish  and  Wildlife  Service  intended 
10  aid  in  differentiation  of  SKR  from 
PKR.  thai  staled  SKR  had  an  ear  crown 
of  nniin  or  less,  and  the  PKR  had 
measurements  of  fmm  or  greater  A 
letter  dated  November  7.  l'J89.  from  the 
field  supcrv  isor  of  the  Carlsbad  office  of 
the  US  Fishand  Wildlife  Sen  ice.  loan 
SKR  pcriiulcc.  slated  that  SKR  has  a 
typical  ear-crow n  measurement  of  less 
than  I2nim.  and  PKR  generally  have  a 
ine^isurenicnl  of  I  l>mni  or  greater 

The  range  was  described  as  being 
limited  to  the  Pcrris.  San  Jacinto  Valleys 
of  Riverside  County,  and  the  San  Luis 
Rev  andTemecula  Valleys  of  San  Diego 


County  (Note  that  the  Temecula  Valley 
was  incorrectly  described  as  being  in  San 
Diego  County  )  Subsequent  discoveries 
of  the  species,  both  before  and  after  the 
proposed  rule  was  published,  reveal  this 
statement  to  be  not  only  inaccurate,  but 
also  misleading  The  proposed  rule 
contradicted  this  statement  later  in  the 
text  of  the  rule  At  the  time  the  proposed 
rule  was  published,  the  SKR  was  also 
known  lo  be  present  in  the  Riverside, 
Lake  Mathews.  Estelle  Mountain,  and 
Sycamore  Canyon  areas,  as  well  as  the 
Moreno  Valley,  Canyon  Lake,  and  Lake 
Skinner  areas  US.  Fish  and  Wildlife 
Serv  ice  was  also  aware  of  SKR  localities 
ranging  as  far  north  as  the  Cajon  Pass 
area  in  San  Bernardino  County,  to 
Baulista  Canyon  east  of  Hemet,  in  the 
cast,  and  south  to  Oceanside  A  very 
large,  well-established  population  that 
occurs  far  to  the  southeast  on  the  Warner 
Ranch  around  Lake  He  nshawwas  Ignored 
in  the  proposed  rule,  (O'Farrell,  1986  ) 

Populationsof  SKR.  including  those 
at  An/a.  Poirero.  Aguanga,  Tucalota 
Valley  and  the  Corona-Norco  area,  have 
been  discovered  in  areas  previously 
thought  unoccupied  within  the  presumed 
historical  range,  outside  the  presumed 
historical  range,  and.  in  well-established 
populations  in  areas  that  are  not  only  far 
outside  the  presumed  historical  range  but 
also  in  areas  and  at  elevations  thought  to 
be  uninhabitable  for  the  species. 
(Montgomery,  1992.) 

The  proposed  rule  stated  a  habitat 
association  of  SKR  with  Artemisia 
californicaandEngoniumfasciculatum, 
Iw  o  brushy  plant  species  characteristic  of 
coastal  sage  scrub  habitats.  However,  the 
SKR  working  group  later  stated,  when 
discussing  habitat  of  the  SKR.  "there  is 
a  strong  correlation  between  the 
proportion  of  annual  forbs  lo  annual 
grasses  w  ith  the  probability  of  presence 
or  absence  of  the  Stephens'  kangaroo  rat 
and  the  densities  found"  While  this 
stalcment  is  more  accurate  than  the  rule, 
discussing  the  habitat  preference  of  the 
species,  it  IS  not  complete  Current 
informalion  indicates  SKR  inhabits  a 
wide  variety  of  vegetation  types,  native 
and  non-nativ  e  grasslands,  sandy  washes 
and  drainages,  agricultural  fields, 
disturbed  chaparnil .  dm  roads,  and  coastal 
sage  scrub. 
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us  Fishand Wildlife Senice failed 
to  adhere  to  the  Endangered  Species  Act 
because  it  has  failed  lo  initiate  a  recoven 
plan  for  the  SKR 

Species  range 

The  known  range  of  the  Stephens 
kangaroo  rat  «as  described  as  being 
limited  to  the  Perris  and  San  Jacinto 
Valleys,  and  San  Luis  Rev  and  Temecula 
Valle>s  This  range  description  citesonly 
four  researchers  as  sources,  w  hen  man> 
more  sources  «ere  available  to  US  Fish 
and  Wildlife  Service  at  the  time 

A  study  dated  .1  June  1983  by  an 
unknown  author,  included  in  the 
administrative  record,  helped  to  create 
many  false  impressions  and  perpetuate 
factual  errors  concerning  SKR  Two  ke> 
aspectsofthis  study  point  lo  the  fallacious 
logic  used  to  create  the  argument  that  the 
species  required  Endangered  Species  Act 
protection 

The  studv  cited  the  work  previously 
done  on  SKR  b\  researchers  who 
attempted  to  perform  "range-wide 
status  reviews  of  the  species  Ho\ie\er. 
those  researchers  studies  were  often 
merely  re-investigations  of  historical 
locations  where  SKR  were  found,  and 
seriously  lacked  in  any  new  in\  estigation 
or  attempts  a'  locating  new  SKR  sites 
Therefore,  when  a  particular  researcher 
looked  for  SKR  at  a  site  know  n  to  harbor 
SKR  some  2(1. 30.  or  60  years  before,  and 
the  site  had  been  developed,  or  for  some 
other  unknown  reason  the  species  was 
absent  from  the  site  at  the  time,  it  was 
assumed  that  the  species  would  soon  be 
extirpated  from  all  of  its  known  sites. 
(Thomas.  197.^  )  The  argument  was  then 
made  that  the  species  was  threatened  and 
later  the  arguineiu  was  given  greater 
urgency  by  saying  the  species  was  in 
imminent  danger  of  extinction,  due  to 
the  county's  growlh 

This  type  of  flawed  thinking  is 
exemplified  in  this  statement  from  the 
introduction  to  the  study  '  SKR  v\as  the 
topic  ofthreemasiers  theses  in  1 973  that 
involved  revievv  of  Grinnell  s  sites 
(Thomas  l97.S)and  investigation  of  range 
limits  of  rodents  (Bleich  1973  &  1974. 
Bontrager  1973)  Though  the 
introduction  does  state  that,  the  Blcich 
study  resulted  in  the  publication  of  a 
major  range  extension  for  the  species 
(Bleich  &  Schwan/  1974).  "  the  report 


doesnolspecify  where  this  discovery  was 
located 

The  known  range  of  the  Stephens' 
kangaroo  rat  has  greatly  expanded  since 
the  publishing  of  the  proposed  rule 
Information  now  shows  that  SKR  is 
endemic  to  the  foothills  of  the  Lake 
Mathews  area.  Estelle  Mountain,  the 
areasaround  L;.kc  Skinnerand  Bachelor 
Mountain,  the  foothill  areasbelv\een  Lake 
Elsinore  and  the  Perris  Valley .  the  Norco 
Hills  and  parts  of  the  City  of  Corona,  the 
Anza  Vallev ,  Lake  Henshaw  and  Warner 
Springs  areas  of  northern  San  Diego 
County,  and  the  military  bases  of  Camp 
Pendleton  and  the  Fallbrook  Naval 
Weapons  Station  Recent  suneys  have 
show  n  substantial  populationsof  SKR  in 
the  Tucalota  Valley.  Sage  area,  and 
Diamond  Vallex  These  latter  discoveries 
were  pan  of  a  Section  7  consultation  and 
biological  sun  CVS  for  prescribed  burning 
activ  it\  b\  the  California  Department  of 
Forcslrv  and  Fire  Protection 

SKR  populations  at  Camp  Pendleton 
were  cited  in  the  final  rule  without  an\ 
explanation  as  to  wh>  lhe\  were  omitted 
in  the  proposed  rule  Omission  of  these 
significant  SKR  populations  on  federal 
lands  indicates  SKR  is  more  w  idcsprcad 
and  abundant  and  the  threat  lo  SKR  is 
less  than  originally  stated 

The  statement  in  the  final  rule  that 
"Vista  Irrigation  District.  MWD.  and 
Slate  of  California  have  large  blocks  of 
suitable  habitat"  was  not  included  in  the 
proposed  rule  Omission  of  these 
significanl  masses  of  protected  habitat  is 
another  indication  that  the  habitat  range 
and  abundance  ofSKR  were  understated 
and  the  threat  lo  SKR  was  overstated 
The  inclusion  of  new  information  in  the 
final  rule,  indicating  less  threat  lo  SKR. 
should  have  caused  a  reexamination  of 
the  need  to  list 

The  An/a  Valley  discoverv  is  an 
interesting  case  for  discussion  In  1992 
SJM  Biological  Consultants  was 
commissioned  to  perform  a  trapping 
surv  cy  of  an  approximately  SOO-acrc  sue 
ofa  proposed  countrvclubon  the  Cahuilla 
Indian  Reservation  in  the  Aiiai  Vallev 
This  survey  found  SKR  inhabits  at  least 
40(lacrcsoftliesite  Montgomery  slated. 
No  attempt  was  made  to  determine  the 
distribution  of  the  species  throughout  the 
property   "  (Montgomery   22  Febniary 


92  )  However,  he  also  stated  in  the 
report.  Although  all  suitable  habitats 
on  the  site  w  ere  not  searched  for  kangaroo 
rat  sign,  it  is  very  likely  that  most  or  all 
extant  grasslands  are  occupied  by 
Stephens'  kangaroo  rats"  He  estimated 
400  acres  of  grasslands  on  the  site 

Montgomery  went  on  to  state  in  his 
report  that  he  believed  the  Anza  Valley 
harbors  a  large  population  of  SKR 
"These  results  verify'  that  a  sizable 
population  of  SKR  exists  in  the  Anza 
region,  which  suggests  further  that  this 
species  occurs  elsewhere  in  this  broad 
valley"  (Montgomery  ibid  ) 

This  assumption  was  confirmed  by 
Monlgomerv  and  US  Fish  and  Wildlife 
Service  personnel  through  subsequent 
investigation  AttherequeslofU  S  Fish 
and  Wildlife  Sen  ice.  the  developer  of  the 
countrv  club  retained  Montgomery  to 
perform  a  helicopter  survey  of  the  entire 
70.000-acre  valley  Montgomery  found 
suitable  habitat  and/or  evidence  of  SKR 
I  n  several  locations  throughout  the  valley 
Widespread  occupation  by  the  species 
was  also  confirmed  through  trapping  by 
Montgomery  According  to  a  map  of  the 
area  given  to  the  developer  by 
Monlgomerv  after  the  suney.  SKR  was 
confirmed  through  trapping  at  areas  as 
widespread  as  the  source  of  Coyote 
Canyon  in  the  southeast  portion  of  the 
valley,  to  near  the  Ramona  Indian 
Resen  atioii  in  the  north,  and  other  large 
areas  on  the  Cahuilla  Resenation  in  the 
central  portion  of  the  valley  The  map  has 
written  in  the  margin  (presumably  by 
Monlgomerv . ) " "  Potential  SKR  habitat  is 
abundani  in  the  area  "  In  all. 
Montgomery  s map (MontgomePi. April 
92)  showed  SKR  (confirmed  through 
live  trapping.)  SKR  habitat,  or  suitable 
SKR  habitat  fragments  on  all  or  parts  of 
3X  sections  of  land  throughout  the  Anza 
Valley  This  habitat  is  on  Indian  lands 
and    private    range    lands,     near 


The  U.S.  Fish  and  Wildlife 
Service  disregarded  the  extent  of 
SKR  populations  on  military 
reservations  (and)  ...also 
disregarded  the  significance  of 
BLM  lands...  (and)  other  non- 
federal public  agency  lands. 
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checkerboard  BLM  ownerships  and  Ihc 
San  Bernardino  National  Forest 

The  subsequent  invesligationby  US 
Fish  and  Wildlife  Service  personnel  was 
part  and  parcel  of  a  Freedom  of 
Information  Act  request  by  the  petitioner 
The  petitioner  w  as  verbally  told  that  US 
Fish  and  Wildlife  Service  had  surveyed 
thearea.  and  that  'it  didn't  appear  there 
was  thai  much  really  out  there  "  (US 
Fish  and  Wildlife  Sen  ice  biologist  John 
Bradley  personal  communication  )  US 
Fish  and  Wildlife  Service  biologist  John 
Bradley  indicated  the  suney  consisted 
solely  of  driN  ing  and  walkovers  of  the  flat 
river  valley  only  on  the  Cahuilla 
Reserx  ation  Notes  and  diagrams  of  this 
survey  were  requested  in  petitioner's 
Freedom  of  Information  Act  request,  but 
the  petitioner  was  told  they  did  not  exist 
When  the  pelilioner  was  able  to  view  the 
SKR  file  in  the  U  S  Fish  and  Wildlife 
Service  Carlsbad  ofTice.  there  were  notes 
of  a  private  meeting  on  the  An7ii  Valley 
discovery  between  U  S  Fishand  Wildlife 
Service.  BLM.  Bureauof  Indian  Affairs, 
the  Riverside  County  Habitat 
Consen  ation  Agency .  and  SKR  scientific 
collection  permit  holders  (including 
Monlgomerv  )  These  notes  were 
requested  to  be  included  in  the  materials 
to  be  forvv  ardcd  to  the  petitioner,  but  thev 
were  nev  er  prov  ided  lo  Ihc  petitioner  by 
US  Fish  and  Wildlife  Service 

The  species  was  discovered  in  1990 
in  another  location  in  Riverside  County, 
northwest  of  the  previously  defi  ned  range 
Before  Ihediscovery  of  SKR  i  n  the  Corona 
and  Norco  areas,  it  had  not  been  found 
north  of  Highway  91  (Montgomery  29 
September 90  )  Inthissludv .  Montgomery 
found  SKR  inhabiting  196  acres  of  a  2.1  .fi- 
acre parcel  The  researcher  captured  ^^ 
SKRand  14  PaciHckangarooratsta  non- 
listed  species)  at  the  site,  in  habitat 
described  as  "dense  grassland  or  dense 
scnibvegclalion.  on  most  extremely  steep 
slopes  "  Montgomery  estimated  one 
hillside  where  SKR  were  captured  at 
6()%slope  This  finding  is  contrary  to  the 
proposed  rxile'sstatements  that  SKR  only 


SKR  was  found  an  average  of 
27.3  meters  or  89.6  feet  from 
rural  residential  housing. 


inhabits  nearly  level  lo  moderate  slopes 

The  proposed  rale  erroneously  cited 
the  habiUit  as  limited  to  level  or  low 
rolling  terrain,  but  both  Montgomery 
and  O'Farrell  found  SKR  on  slopes  up  to 
100% 

The  statement  in  the  proposed  rale 
that  SKR  is  confined  lo  low  rolling  hills 
and  level  ridge  lops  is  refined  by  current 
facts  of  occupation 

Monigcmery  also  speculated  in  the 
same  study  that  SKR  may  exist  in  the 
additional  undeveloped  and  rclalivciv 
undisturbed  lands  to  the  north  and 
possibly,  the  west  of  this  newdiscovery  in 
Norco 

There  is  further  indication  thai  SKR 
inhabits  large  areas  around  Norco  In 
1992  US  Fish  and  Wildlife  Service 
biologist  John  Bradley  indicated  at  an 
Advisory  Committee  Meeting  of  the 
RCHCA  thai.  Perhaps  the  Norco  Hills 
should  be  added  as  an  additional  reserv  c 
study  area   " 

Overall,  an  updated  range  map  does 
not  give  a  complete  picture  of  the 
tremendous  change  in  the  amount  of 
assumed  suitable  habitat  and  also  the 
amount  of  actual  occupied  habitat  A 
more  complete  picture  would  show  thai 
US  Fishand  Wildlife  Serviceapparcntly 
assumed  in  1987  that  the  habitat  suitable 
for  the  species  was  limited  lo  the  vallev 
floors  of  the  San  Jacinto.  Perris. 
Temecula.  and  San  Luis  Rey  Valleys  and 
not  the  entire  area  contained  within  the 
shaded  area  of  the  range  map  An 
accurate,  updated  range  and  occupation/ 
habitat  map  would  include  those  new 
areiisoullincd  above,  plus  areas  that  were 
contained  in  the  original  mapbul  assumed 
unsuitable  This  is  ev  idcnl  in  the  large 
amount  of  known  occupied  habitat  in 
areas  that  were  previously  "holes  "  of 
thought-to-be  unsuitable  habitat  in  the 
map. 

In  all.  SKR  is  now  known  to  occur  in 
an  area  much  larger  than  the  717.000 
acres  stated  in  the  proposed  rale  The 
figure  of  717.(K)0  acres  was  considered 
by  US  Fish  and  Wildlife  Serv  ice  at  that 
time  lo  have  been  the  maximum  range 
historically  covered  by  the  species,  even 
before  the  arrival  of  European  man 
llahitol  requirement!, 

Habitat  of  the  Stephens'  kangaroo 
rat  was  incorrecllv  identified  in  the 


proposed  rale  as  limited  to  level  or  low 
roll  ing  terrain  It  is  not  found  on  extremely 
hard  or  sandy  soils   " 

We  now  know  that  SKR  inhabits 
annual  grasslands,  sandy  washes,  coastal 
sage  scrab  to  50%  cover,  agricultural 
fields,  and  a  wide  variety  of  soil  types 
including  alkaline  soils  (Montgomery 
1989  ) 

The  proposed  rale  disproved  its  own 
assumption  that  SKR  do  not  occupy  sandy 
soils  when  it  staled  SKR  may  be  found  in 
"adjoining  sandy  washes  of  Southern 
California    " 

The  proposed  rale  cited  Army  Corps 
of  Engineers  activities  in  flood  channels 
"where  the  species  has  been  found"  as  a 
threat  to  SKR.  conflicting  with  the  other 
statement  that  SKR  does  not  inliabit  sandy 
soils  Sandy  soils  such  as  flood  control 
channels  were  not  included  in  the  list  of 
habitats  available  lo  SKR 

There  are  numerous  surveys,  by 
sev  eral  biologists,  that  have  shown  SKR 
occupation  in  such  varied  habitats  as 
washes  and  drainages,  sandy  soils,  in 
alkali  soils,  and  other  types  of  soils 

Montgomery .  in  1990  in  Temecula, 
O'Farrell.  Fnesen.  and  other  researchers 
have  found  SKR  persisting  in  both  hard 
and  sandy  soils 

The  proposed  rale  stated  that  gravel 
was  a  common  component  necessary  to 
habitat,  but  findings  of  SKR  in  a  range  of 
soils  and  habitat  conditions  disprove  this 

The  habitat  requirements  for  SKR 
are  much  more  varied  than  the  proposed 
rale  made  them  appear  In  a  report  dated 
April  2.  1992.  Dr  Michael  O'Farrell 
described  an  area  of  SKR  occupation  that 
indicates  the  species'  ability  to  withstand 
significant  impacts  from  urbanization, 
agriculture  and  isolation 

In  describing  the  site  O'Farrell 
v\  rote 

"The  ca  104  acre  tract  is  bordered 
on  the  north  by  citras  orchard,  on  the 
west  bv  Mockingbird  Canyon  Road  and 
housing,  on  the  south  by  Harley  John 
Road  and  housing,  and  on  the  east  by 
Washington  Street  and  housing  and  was 
surveyed  for  occurrence  of  SKR  in  Apnl 
1989 

Apparently  the  occupation  of  the 
site  was  relatively  unchanged  from  the 
earlier  study,  as  O'Farrell  indicated  in 
the  report  summary  where  he  wrote 
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'  Sign  of  SKR  »  as  found  over  the  majorin 
of  the  site  similar  to  that  found  in  the 
original  sur\e\ 

OFarrell  also  indicated  the  site  had 
been  hea\i  1\  impacted  by  off-road  \  ehicle 
acti\it>  soniclhing  which  was  cited  in 
the  proposed  rule  as  a  factor  threatening 
the  SKR  "Although  posted,  the  site  is 
impacted  b\  off-road  vehicle  acti\it> 
which  is  particularly  concentrated  in  the 
eastern  portion  of  thesite  ' "  Thisdoes  not 
appear  to  ha\  c  had  negative  affects  on 
SKR  because  OFarrell  later  wrote  that. 
■ '  Sign  of  SKR  «  as  found  over  most  of  the 
project  site 

Another  OFarrell  study  dated  16 
July  1989.  showed  the  presence  of  SKR  at 
a  site  nearh  surrounded  by  either  housing 
or  other  tlioughl-lo-be-iinsuitable  habitat 
and  land  uses  OFarrell  described  the 
site  as  follows  The  tract  site  isbordered 
on  the  north  by  current  housing 
construction  and  El  Nido  and  El  Mineral 
Roads,  by  citrus  orchards  on  the  east  and 
west,  and  sleep  relali\'ely  undisturbed 
hillsides  to  the  south  The  entire  area  is 
crossed  by  a  network  of  dirt  roads. 
including  the  northern  extension  ofBull 
Cam  on  Road  directly  through  the  middle 
of  the  property  Scattered  rural  housing 
IS  present  Ihrouglioul  adjacent  lands   " 

OFarrell  found  SKR  occupied  areas 
along  and  adjacent  to  dirt  roads  on  and 
adjacent  lo  the  silc  Further.  O'Farrell 
reported. ' '  A  large  flat  ridge  in  the  western 
half  of  the  site  has  been  bnrned  in  the 
past  This  area  is  currently  occupied  in 
high  abundance  by  SKR  The  only  thing 
limiting  a  more  w  idcsprcad  distribution 
on  the  sue  is  the  current  presence  of 
dense  shrubs  on  mosi  of  the  property 

This  passiigc  suggests  SKR  isableto 
utilize  a  \ariety  of  habitats  in  an 
opportunistic  manner,  cither  after 
disturbances  or  manipulation  by 
mechanical  animal  or  fire  changes  The 
e\idencesuppomngthisisappa rent  from 
the  surrounding  land  uses  thatare  thought 
to  be  unsuitable  for  the  species  These 
include  the  citrus  groves,  the  sleep 
hillsides,  and  housing  This  report  and 
others  also  indicate  the  ability  for  SKR  to 
disperse  and  coloni/e  new  areas  through 
the  use  of  man-made  roads  and  trails 
This  characteristic  of  SKR  is  found 
repeatedly  in  reports  by  various 
researchers 


The  ability  for  SKR  to  inhabit  and 
coloni/e  both  gra/ed  lands  and  farmed 
fields  has  not  only  been  demonstrated 
through  the  increased  research  attention 
focused  on  the  species  since  the  federal 
listing,  but  was  e\  en  know  n  at  the  time  of 
the  listing  There  is  also  evidence  that 
US  Fish  and  Wildlife  Service  personnel 
working  on  the  listing  package  knew  of 
the  positive  effects  of  grazing  on  SKR 
habitat  and  the  ability  for  SKR  to  persist 
in  and  around  agricultural  fields,  yet  the 
rules  proposing  and  listing  the  species 
ignored  this  data  and  even  implicated 
grazing  as  a  factor  causing  its 
endangermeni  This  assumption 
overlooks  the  US  Fish  and  Wildlife 
Sen  icc  surmise  that  prehistoric  herds  of 
deer  and  antelope  (ungulates)  provided 
habitat  for  SKR  as  they  grazed  in  the 
presumed  historic  range 

A  comprehensiv  e  study  by  RECON 
for  the  Riverside  County  Habitat 
Conscn  ation  Agency .  published  in  1 99 1 
focused  on  the  subject  of  buffer  areas  for 
preser\  cs  for  SKR  In  the  study.  RECON 
examined  five  sites  for  the  presence  of 
SKR.  all  of  which  liad  development  in 
close enoughpro\iinit\  toe\pect  impacts 
on  the  species 

The  researchers  attempted  to 
measure  the  necessary  distance  to  avoid 
impncis  lo  SKRby  measuring  the  average 
distance  bclwecn  development  and  the 
occupied  habitat  The  result  was  that 
SKRvvasfoundanaveragcof27.'!  meters 
or  89  6  feel  from  rural  residential  housing 
(defined  as  lots  of  one-half  acre  or  more 
in  size) 

In  1 982  Montgomery  found  tliat  SKR 
can  persist  next  lo  human  development 
mdeniiiiely  if  the  ground  remains 
undisturbed  This  slalemcnt  was  in  a 
study .  poriions  of  which  were  used  in  the 
proposed  rule.  yet.  this  favorable 
statcnient  lo  the  ability  lo  coexist  with 
development  was  oniitled  from  the 
proposed 

In  several  other  surveys.  Dr 
OFarrell  indicated  evidence  of  the 
species"  ability  to  persist  in  small, 
fragmented  habilatpalchesoflinear  shape 
for  a  period  of  years  The  survey. 
(OFarrell  1992.  forSIC  Corporation) 
found  17  8  acres  of  occupied  habitat  in  a 
Hnear  fashion,  borderingagrxided  housing 
tract    The  site  had  been  surveved  bv 


O'Farrell  in  1989  with  similar  results  of 
occupied  acreage,  providing  evidence  of 
the  species'  persistence  over  a  period  of 
three  y  ears  The  surv  ey  is  evidence  of  the 
apparent  adaptability  of  SKR  of 
successfully  persisting,  even  colonizing, 
small  linear  patches  of  habitat  O'Farrell 
and  other  researchers  performed 
additional  work  providing  further 
evidence  of  this  characteristic 

SKR  hasbeen  found  toexist  in  coastal 
sage  scrub  with  densities  approaching 
50%  aerial  cover  This  statement  was 
made  in  a  U  S  Fish  and  Wildlife  Service 
letlcrtolheUS  Forest  Service  regarding 
the  possible  presence  of  the  species  on 
National  Forest  lands  The  statement  is 
qualified  by  explaining  that  occurrence 
in  coastal  sage  scrub  of  high  densities  is 
usuallv  when  there  is  a  large  component 
of  Encelia  orbriitlebush  in  the  habitat 
Due  to  Encelia  being  deciduous.  US 
Fish  and  Wildlife  Service  theorized  that 
the  habitat  is  cssentiallv  more  open  most 
of  the  year  This  was  supported  by 
obsenaiion  of  Monigomery  al  a  site  near 
Riverside  in  1990 

Numerous  studies  indicate  SKR  is 
able  to  successfully  inhabit  coastal  sage 
scrub  of  V  arious  densities  Montgomery 
found  SKR  "to  be  resident  in  all  open 
grasslands  as  well  as  sage  scrub  stands 
ranging  from  sparse  to  (in  several  areas) 
moderately  dense  "'  Subsequent  suneys 
by  this  biologist  found  SKR  to  be  present 
m  coastal  sage  scrub  habitat  that  was 
"moderatelv  dense"  He  also  observed 
SKR  10  inhabit  pockets  of  "denser' '  sage 
scrub  when  it  was  near  open  areas  or 
composed  largely  of  Encelia 

Researchers  often  prematurely 
dismissed  the  possibilitv  of  SKR  presence 
in  V  arious  densities  of  coastal  sage  scrub 
even  when  kangaroo  rat  sign  and  burrows 
were  obscned  This  practice  often 
occurred  when  SKR  presence  was 
documented  in  open  habitats  directly 
adjacent  to  the  coastal  sage  scrub  habitat 
Many  biologists  dismissed  the  presence 
of  SKR  in  coastal  sage  scrub  without  a 


U.S.  Fish  and  Wildlife 
Service... ignored  evidence  that 
SKR  immediately  reoccupies 
plowed  fields. 
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confirming  trapping  cITort  to  positively 
dclerininc  ihc  species  of  kangaroo  rat 
present  These  circumstances  have 
imquestionabh  led  to  cases  of 
niisideiitification  ofSKR  presence  as  the 
presence  of  the  non-listed  Pacific 
kangaroo  rat  when  habitat  types  o\  eriap 
An  underestimation  of  the  amount  of 
available  habitat,  and  the  amount  of  SKR 
occupied  habitat  hasoccurred  throughout 
the  species  range 

Fopu/ntinn  size 

US  Fish  and  Wildlife  Service 
obscured  and  misrepresented  the  size  of 
habitat  needed  for  a  viable  population  of 
SKR  According  to  estimates  at  the  time 
ofthe  listing  proposal,  low  abundance 
of  SKR  was  less  than  fiv  e  individuals  per 
hectare  (O'Farrell  plioiiccon  notes  \\/ 
US  Fish  and  Wildlife  ScrMce.  1/28/86  ) 

The  ininimunn  table  population  si/e 
stated  in  the  final  rule  would  mean  that  a 
small  patch  of  1(K)  hectares  occupied  in 
low  abundance  would  be  characterized 
as  viable  US  Fish  and  Wildlife  Service 
then  made  a  huge  extrapolation,  not  cited 
as  based  on  an\  biological  information, 
that,  because  SKR  doesn't  use  all  of  Us 
suitable  habitat,  it  would  take  several 
square  miles  to  suppon  a  more  viable 
population  US  Fish  and  Wildlife  Service 
did  not  indicate  whether  it  is  referring  to 
occupied  habitat  or  suitable  habitat  This 
assumption  was  purely  speculation 
unsupported byam  scientific  information 

US  Fish  and  Wildlife  Service  falsely 
presented  a  summary  of  comments 
received  that  failed  to  report  information 
which  had  been  pro\  ided  to  U  S  Fish 
and  Wildlife  Ser\  ice  indicaliug  that  SKR 
w  as  much  more  « idcsprcad  and  therefore 
less  threatened  tluin  U  S  Fish  and 
Wildlife  Service  indicated  Petitioner 
found  many  evamples  in  inalerials 
received  from  US  Fish  and  Wildlife 
Ser\  Ice  under  a  Freedom  of  Information 
Act  request  showing  that  US  Fish  and 
Wildlife  Sen  ice  had  received  information 
about  how  widespread  SKR  is  but  US 
Fishand  Wildlife  Service  failed  to  include 
this  informntion  in  its  summan 


U.S.  Fish  and  Wildlife  Service 
underestimated  SKR  population 
densities  by  ten-to-one. 


I'npulnlion  ilen.\il\ 

The  proposed  rule  cited  densities  of 
20  to  M)  SKR  per  hectare  (which  would 
be  8  to  20  SKR  per  acre.)  when  studies  at 
Alessandro  Heights  (RB  Riggan.  1989) 
near  the  City  of  Riverside  showed 
densities  of  ov  er  80  SKR  per  acre  (which 
would  be  198  SKR  per  hectare  )  Thus, 
densities  cited  in  the  proposed  rule  are 
about  one-tenth  of  actual  known 
population  densities  US  Fish  and 
Wildlife  Senice  underestimated  SKR 
population  densities  by  ten-lo-onc. 

The  proposed  rule  slated  that  "most 
of  occupied  range  probably  has  low  to 
moderate  density  populations  ' '  Howev  er. 
this  assumption  is  entirely  unsupported 
and  disregards  the  high  densities  found 
111  numerous  locations,  during  and 
follow  ingv  ears  of  normal  to  high  rainfall 

Population  densities  can  fluctuate 
greatly  from  year  to  year  depending  on 
amount  and  timing  of  rainfall  Research 
b\  Mary  Price  in  1984  on  the  Motte 
Reserve  showed  a  tenfold  increase  in 
populations  of  Pacific  kangaroo  rats  (D 
agilis)  in  one  year  with  high  rainfall 
I'rolccleil  populnlions 

In  proposing  the  species  for  listing. 
U  S  Fisliand  WildlifeScrvicecoinplelely 
Ignored  SKR  populations  protected  on 
federal  lands  at  Camp  Pendleton  and 
failed  to  document  tlie  number  of  occupied 
acres  there 

Not  only  did  US  Fishand  Wildlife 
Service  disregard  SKR  populations  in 
numerous  areas  mentioned  above.  US 
Fish  and  Wildlife  Senice  failed  to 
acknowledge  protections  that  were  in 
place  111  these  areas,  where  habitat  is 
secure  from  development 

Lake  Mathews  has  been  a  protected 
ecological  preserve  since  before  the  SKR 
listing,  and  U  S  Fishand  Wildlife  Service 
failed  to  iiivcsligatc  SKR  populations  at 
this  Metropolitan  Water  District  laud 
prior  to  listing  US  Fish  and  Wildlife 
Senice  claimed  that  agricultural  and 
urban  development  around  Lake 
Mathews  and  Estelle  Mountain  caused 
lossofSKRIiabitatbutfailedlodocument 
how  much  habitat  was  lost,  how  much 
remains  and  how  agricultural  activity 
may  have  bencntcd  SKR 

Uikc  Matlicw  s  IS  now  an  SKR  reserve 
sliidv  areaand isproposcdasa permanent 
core  prescne 


U  S  Fish  and  Wildlife  Service  was 
entirely  incorrect  in  its  statement  that 
March  Air  Force  Base  and  Moreno  Valley 
no  longer  support  viable  populations 
There  have  been  new  populations 
discovered,  more  than  I. OOU  acres  shown 
to  be  occupied  and  a  resene  study  area 
designation  on  March  Air  Force  Base 
Moreno  Valley  also  supports  SKR 
populations,  as  numerous  biological 
surveys  have  indicated 

The  US  Fish  and  Wildlife  Service 
statement  that  federal  lands  form  only  a 
small  part  of  the  range  of  the  species 
disregardcdtheextent  of  SKR  populations 
on  military  resenations  and  the  various 
environmental  protection  policies  of  the 
military  sen  ices,  specifically  the  Manne 
Corps  at  Camp  Pendleton,  the  Navy  at 
Fallbrook  Naval  Weapons  Station,  the 
Air  Force  at  March  Air  Force  Base 
Protective  policies  extend  even  to 
nonlisted  species,  such  as  the  burrowing 
owl  at  March  Air  Force  Base  The 
statement  also  disregarded  the 
significance  of  BLM  lands  (Montgomery 
1989  )  While discounlinglhe  importance 
of  federal  lands,  US  Fishand  Wildlife 
Sen  icealsodisregarded other  non-federal 
public  agency  lands  such  as  the  State 
Recreation  Area  at  Lake  Perns,  the  San 
Jacinto  Wildlife  Area.  Metropolitan 
Water  District  land  holdings,  Vista 
Irrigation  District  lands,  and  lands  held 
by  the  Cily  of  Riverside  Parks 
Depanmeiit. 

US  Fish  and  Wildlife  Service  was 
equally  incorrect  in  its  statement  that  the 
area  from  Lake  Skinner  toTemecula  has 
no  viable  population  Occupied  habitat 
was  documented  throughout  the  area. 
Lake  Skinner  was  designated  a  resene 
study  area  and  cnjovcd  protection  from 
dcvelopincnt,  Teinecula  required  more 
allocation  of  lake  under  the  RCHCA 
10(a)  permit  because  of  additional 
population  discoveries,  and  Shiplev 
Ranch  is  heav  ily  occupied  and  protected 

The  US  Fish  and  Wildlife  Senice 
stateinent  in  the  proposed  nilc  that  SKR 
was  not  recorded  at  L;ike  Perns  since 
1 97'!  simply  underscored  the  inadequacy 
of  pre-listing  suneys  which  did  not  look 
for  SKR  at  Lake  Perns  or  many  other 
locations  subsequently  found  to  be 
occupied  SKR  occupied  state  park  lands 
at  Lake  Perns  and  habitat  in  the  nearbv 
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San  Jacinto  Wi  Idlifc  Area,  both  prolcctcd 
areas 

US  Fish  and  Wildlife  Senice 
overstated  the  threat  to  SKR  populations 
around  Lake  Elsinore.  disregarding  the 
proteclions  pro\  ided  by  BLM  parcels 
The  area  is  characterized  b>  o(T-road 
\chicle  use.  w  Inch  OTarrell.  Price  ( 199 1 ) 
and  other  researchers  have  shown  to  be 
beneficial  in  disturbing  the  soil  and 
providing  dirt  trails  to  encourage 
population  nio\  einenl  within  the  habitat 

US  Fish  and  Wildlife  Senice 
incorreclh'  staled  that  the  California  Fish 
and  Game  Commission  listed  SKR  as 
"endangered.'  when  in  fact  the 
commission  voted  not  to  list  the  species 
as  endangered  and  indicated  that  the 
California  Department  ofFish  and  Game 
did  not  present  enough  information  to 
warrant  listing  SKR  as  endangered 
California  had  listed  SKR  as  rare"  in 
1971.  and  bv  virtue  of  the  California 
Endangered  Species  Act  of  1986.  rare 
designated  species  v\ere  automaticallv 
classifiedas'thrciitened"  uithvcrv  little 
new  information  and  no  evaluation  of  the 
accuracv  of  information  used  to  support 
the  earlier  '  rare  "  designation  SKR 
remains  listed  as  "threatened"  in 
California 

US  Fishand  Wildlife  Sen  ice  stated 
that  California  Department  of  Fish  and 
Game  consultations underlhe California 
Endangered  Species  Act  are  inadequate 
to  protect  SKR  because  thev  result  in 
prescnation  of  lands  in  another  area 
while  allowing  take  "  of  SKR  US 
Fish  and  Wildlife  Service  indicated  this 
IS  an  unacceptable  situation  for 
prcsenation  of  SKR  Hov\e\er.  the 
Section  10(a)  permit  of  the  Riverside 
Countv  Habitat  Consenalion  Agcncv 
results  in  the  same  situation,  w  here  land 
is  presened  in  another  location  while 
allowing  "take"  of  SKR 

Rcprocliiclne  nhilily 

The  proposed  rule  inferred,  from 
statements  that  pregnant  female  SKR 
were  found  in  Spring,  that  reproduction 
is  restricted  to  Spring  However.  Price 
(post  mortem  and  1991  report  on 
reproductive  rates  after  rains.  jO'Farrell. 
and  others  found  that  SKR  are  capable  of 
producing  litters  year  round 

The  reproductive  ability  of  SKR  was 
underestiinated  The  rules  published  for 


the  species  indicated  that  the  species  was 
thought  to  only  reproduce  twice  each 
vear  Subsequent  studies  have  indicated 
that  the  species  will  reproduce  year  round 
and  have  documented  up  to  five  litters 
per  year  The  same  studies  showed 
information  suggesting  the  frequency  and 
the  size  of  Ihe  litters  increased  with  the 
amount  of  rainfall  in  a  given  year,  and 
with  rainfall  that  occurred  later  in  the 
year  A  necropsy  by  Dr.  Patrick  A  Kelley 
(May  2.  1991)  found  a  female,  which 
died  in  the  course  of  the  trapping,  pregnant 
with  five  fetuses 

Colonizalion  capability 

Populationsof  SKR  were  erroneously 
considered  isolated,  but  there  was  no 
basis  for  assuming  this 

In  stating  that  SKR  docs  not  occupy 
all  suiuibic  habitat  US  Fish  and  Wildlife 
Service  discounted  the  fluid 
characteristics  of  SKR  populations,  the 
fact  that  SKR  |X>pulations  can  recover 
verv  quicklv .  and  SKR's  persistence  in 
recolonizing  previously  unoccupied 
habitat 

A  1984  study  by  University  of 
California.  Riverside,  graduate  student 
Narca  A.  Moore-Craig  found  SKR 
recolonizing  a  field  within  eight  months 
after  agricultural  cultivation  had  ceased 

The  Domenigoni  family  was 
restricted  from  using  an  800-acre  fallow 
field  when  SKRoccupied  it  withinoneor 
two  years  (depending on  the  specific  area 
in  the  field)  after  agricultural  cultiv  ation 
had  ceased 

The  Domenigoni  faniilv  was  also 
restricted  in  their  cultivation  activ  ity  on 
another,  leased  field  Even  though  a 
grain  crop  had  been  harvested  from  the 
field  just  five  months  earlier.  SKR  were 
present 

There  are  numerous  other  studies 
showing  the  colonization  capability  of 
SKR  in  disturbed  areas 

llisloncal  habilal* 

The  proposed  rule  assumed  that  the 
historic  range  of  the  SKR  was  7 1 7.000 
acres,  but  this  figure  was  just  a  guess  and 
excludes  "mountain  lops."  which  arc 
not  defined  This  statement  docs  not 
allow  valid  comparisons  between 
historical  and  present  population  of  SKR 
because  US.  Fish  and  Wildlife  Sen-ice 
apparently  did  not  exclude  non-level 
terrain  from  its  historical  estimate,  and 


then  later,  when  calculating  the  amount 
of  habitat  remaining,  U.S.  Fish  and 
Wildlife  Senice  did  exclude  non-level 
terrain  US  Fish  and  Wildlife  Service 
failed  to  explain  w  hat  parameters  it  used 
to  come  up  with  its  figures  and  failed  to 
apply  consistent  parameters. 

By  limiting  the  soil  types  identified 
as  suitable  for  SKR  during  mapping  of 
suitablesoiltypes.US  Fish  and  Wildlife 
Senice  inaccurately  extrapolated  a 
historical  habitat  that  was  too  restrictive, 
incorrectly  illustrating  the  historical 
habitat  as  smaller  than  it  actually  is 
Numerous  examples  show  that  SKR 
inhabits  many  more  soil  types  than  Price 
indicated  in  her  soil  type  study,  which 
was  cited  in  the  final  rule 

The  statement  that  95%  of  original 
SKR  habitat  is  gone  was  incorrect  and 
based  on  incompatible  assumptions  for 
historic  and  present  range  The  large 
number  was  used  as  historic  habitat  in 
order  to  artificially  raise  the  percentage 
of  habitat  gone,  which,  combined  with 
discounting  of  present  habitat  which  was 
incorrectlv  assumed  unsuitable,  resulted 
in  overstatement  of  the  threat  to  the 
sunival  of  the  sf)ecies.  There  is  no 
supporting  information  given  to  explain 
or  define  the  "visual"  inspection  of  this 
former  range,  if  it  was  by  aenal  photos, 
walkovers,  or  Agricultural  Stabilization 
and  Consenalion  Service  or  other  maps 

Human  development  and 
agricultural  uses  were  already  present  in 
the  earlv  part  of  this  century  when  the 
first  studies  of  SKR  were  done  Drv-land 
grain  farming  and  grazing  were 
widespread  on  the  valley  floors  since  at 
least  the  late  1 80(>s  U  S  Fishand  Wildlife 
Sen  ice  has  failed  to  reconcile  opposing 
assumptions,  that  agricultural  activities 
which  reduce  invasive  brush  are  also 
offensive  to  SKR  but  that  SKR  are 
displaced  by  invasive  brush  US  Fish 
and  Wildlife  Sen  ice  arguments  that  SKR 
thrive  in  open  grassland  suggests  that 
grazing  and  agricultural  practices 
introduced  by  European  man  enhanced 


U.S.  Fish  and  Wildlife  Service 
obscured  and  misrepresented 
the  size  of  habitat  needed  for  a 
viable  population  of  SKR. 
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SKR  habilal.  There  is  inadequate 
evidence  thai  great  herds  of  deer  and 
antelope  roamed  the  region'sxalleysand 
curtailed  brush  invasion,  as  the  proposed 
rule  surmised  US  Fish  and  Wildlife 
Service  wants  it  both  ways,  that  brush  is 
harmful  but  agricultural  activ  ities  which 
remo\  c  brush  and  create  habitat  are  also 
harmful,  ignoring  SKR'sability  to  utilise 
a  wide  range  of  habitats 

US  Fish  and  Wildlife  Service 
referred  only  toeight  general  areas  w  here 
SKR  IS  concentrated,  which  are  ( I)  March 
Air  Force  Base  to  Moreno  Valley.  (2) 
Lake  Perris  to  eastern  San  Jacinto  Valley. 
0)  Lake  Mathews  to  Eslelle  Mountain. 
(4)  Lakexicw  Mountains.  (.^)  Lake 
Elsinorc.  (6)  Lake  Skinner  toTemecula. 
(7)  Fallbrook  Naval  Weapons  Station  to 
San  Luis  Rcy  River  and  (8)  Lake 
Henshaw  This  list  overlooks  other  areas 
where  SKRare  found,  including  Corona- 
Norco.  Temescal  Canyon.  Svcamore 
Canyon.  Alessandro  Heights.  Polrero 
Canyon.  Steele  Peak.  Camp  Pendleton. 
Oceanside  Aguanga.  Baulista  Canyon. 
Hemet.  Murricta.  Winchester.  Menifee, 
and  Anza  Valley 

The  US  Fish  and  Wildlife  Service 
statement  that  only  three  of  the  referenced 
areas  contain  substantial  amounts  of 
habitat  is  proven  grosslv  inaccurate  bv 
current  information,  with  SKR 
populations  found  in  abundance  in 
numerous  additional  areas  previouslv 
ignoredbv  U  S  Fishand  WildlifcScrvice 

The  U  S  Fish  and  Wildlife  Sen  ice 
slalemeni  that  Lake  Henshaw  had  12.60(1 
acres  of  suitable  habitat  omits  the  fact 
that  more  than  10.000  acres,  or  nearly  all 
of  the  acres  is  actually  occupied. 
(OFarrell.  19X6  ) 

The  U  S  Fish  and  Wildlife  Service 
statement  that  SKR  was  extirpated  from 
4.94()acresofsiiitable  habitat  at  Fallbrook 
Naval  Weapons  Station  and  to  the  San 
Luis  Rev  River  is  not  supported 
Montgomery  (1989.  Guajoine  Park.) 
indicates  SKR  are  present 


The  reproductive  ability  of 
SKR  was  underestimated.  (SKR) 
will  reproduce  year  round  and 
have... up  to  five  litters  per  year. 


Rale  ofloxs  ofhnhilal 

The  proposed  rule  assumed  that 
present  or  threatened  destruction, 
modiricalion  or  curtailment  of  SKR 
habitat  or  range  poses  a  threat  to  the 
species,  but  this  cannot  be  proven  or 
disprov  en  There  is  no  knowledge  of  the 
historical  abundance  or  range  of  SKR. 
and  the  errors  that  are  now  apparent  with 
today's  information  confirm  that  the 
SKRs  range  and  abundance  in  1987 
were  greatly  underestimated 

hiipncls  from  rural  ik'velopment 
and  agriculture 

The  ability  for  SKR  to  inhabit  and 
coloni/e  both  grazed  lands  and  farmed 
fields  has  not  only  been  demonstrated 
through  the  increased  research  attention 
focused  on  the  species  since  the  federal 
listing,  but  w  as  ev  en  known  at  the  time  of 
Ihelisting  US  Fishand WildlifeService 
stated  that  SKR  is  restricted  to  insular 
patches  at  edges  of  plowed  fields  but 
offered  no  citation  and  ignored  evidence 
that  SKR  immediatclvreoccupies  plowed 
fields 

US  Fish  and  Wildlife  Service  is 
entirely  inaccurate  in  its  statement  that 
grazing,  off-road  vehicle  use.  and  rodent 
control  programs  all  reduce  habitat 
suitability  Grazing  has  been  well 
docunien'ed  to  improve  the  open 
grassland  habitat  of  SKR  and  in  fact  is 
citcdbyUS  Fish  and  Wildlife  Sen  ice  as 
the  prc-European-nian  basis  for  SKR 
survival  Off-road  vehicle  use  has 
likewise  been  shown  to  promote 
migration  and  spreadof  SKR  populations, 
with  SKR  documented  to  travel  distances 
by  wavofdirt  roadsand  trails,  and  davlime 
use  of  ORV  trails  has  little  impact  on  the 
nocturnal  SKR  Rodent  control  programs 
have  been  reduced  and  refined  to  limit 
the  threat  to  SKR  Rodent  poison  would 
have  to  be  used  illegallv  (according  to 
current  labeling  regulations,  independent 
of  the  federal  Endangered  Species  Act 
listing)  in  most  cases  to  harm  the 
nocturnal  SKR 

There  is  also  evidence  that  U  S  Fish 
and  Wildlife  Sen  ice  personnel  working 
on  the  listing  packageknew  of  the  positive 
effects  of  grazing  on  SKR  habitat  and  the 
ability  for  SKR  to  persist  in  and  around 
agricultural  fields  Yet  the  proposed  and 
final  niles  ignored  this  data  and  even 
implicated  grazing  as  a  factor  causing 


the  species'  endangerment 

An  example  of  either  an 
unwillingness  to  look  at  information 
objectively,  or  an  indication  of  complete 
misunderstanding  of  the  facts  as 
presented,  is  evident  in  the  following 
passage  from  materials  in  the 
administrative  record: 

■  ■  An  important  aspect  of  SKR  habitat 
IS  its  serai  or  successional  nature  Most 
SKR  sites  are  open,  somewhat  disturbed 
areas  Grazing,  past  agricultural  use  or 
infrequent  fires  keep  the  habitat  at  a  state 
usable  by  SKR  Succession  to  denser 
shrub  growth  apparently  excludes  the 
small  mammal  from  the  site  This 
relationship  of  SKR  habitat  with 
vegetation  dynamics  may  explain  the 
local  and  shifting  nature  of  SKR 
populations  Calculation  of  acres  of 
habitat  are.  because  of  this  aspea  of 
changing  vegetation,  rather  ephemei^l 
in  nature  Also,  the  management  of  SKR 
habitat  must  address  the  need  to  keep  the 
habitat  open  The  alteration  of  past 
management  practices  which  have  kept 
the  habitats  open  might  well  result  in 
elimination  of  habitat  after  a  brief  period 
of  time   " 

The  telling  evidence  that  US  Fish 
and  Wildlife  Senice  personnel  ignored 
or  did  not  understand  this  crucial  bit  of 
information  that  did  not  fit  their 
preconceived  notion  about  the  pristine 
habitat  requirements  of  a  species  is  the 
handwritten  word  "huh?"  appearing  in 
the  margin  next  to  the  preceding 
paragraph  The  handwriting  appears  to 
be  consistent  with  other  notes  throughout 
the  documents  used  in  the  listing  package 
for  SKR  by  the  US.  Fish  and  Wildlife 
Senice  staff  person  prepanng  the  listing 
In  anv  case,  there  were  no  references  to 
this  passage  made  in  either  the  proposed 
or  final  rule  on  SKR  There  arc  other, 
similar  notes  that  reveal  this  bias  on 
other  documents  in  the  listing  package 

A  bias  against  any  information 
presented  that  did  not  fit  the  US  Fish 
and  Wildlife  Senice  position  that  SKR 
should  be  listed  as  endangered  is  also 
illustrated  in  another  passage  contained 
in  the  above  referenced  study 

'  ■  Presen  ation  of  what  appears  to  be 
manv  hundreds  of  additional  acres  of 
potential  SKR  habitat  at  Lake  Henshaw 
is  fairlv  well  assured  since  watershed 
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protection,  grazing  and  SKR  habitat 
preservation  are  all  compatible  efforts  in 
this  instance  '  This  paragraph  had  a 
largequestion  mark  next  to  it  and  was  not 
included  in  the  proposed  rule 

Another  study  by  L  F  LaPre 
indicated  the  prevalence  of 
misinformation  about  SKR  before  the 
increased  scrulinv  brought  about  by  the 
federal  listing  I  n  a  biological  repon  dated 
August  31.  198.3.  LaPre  made  several 
comments  about  the  abilit>  for  SKR  to 
recolonize  disturbed  areas 

The  stud\  focused  on  a  parcel  of 
propert>.  portions  of  «hich  had  recently 
been  disked  for  agricultural  purposes  In 
a  general  assessment  of  the  em  iron  mental 
impact  ofthc  cultivation,  LaPre  indicated 
his  opinion  that  the  damage  done  to  the 
SKR  habitat  was  significant  and  would 
require  acti\e  rehabilitation  measures 
along  with  \ears  of  regrowih  and  repair 
LaPre  wrote.  "In  my  experience, 
repopulation  of  a  cultixated  area  b>  these 
rodents  requires  about  ten  years 

Later  in  the  same  stud>.  he  made  a 
statement  tJiat  ison  both  sides  of  the  same 
subject  He  staled.  'In  pre\iousl\ 
uncultivated  areas,  signs  of  kangaroo 
rats  are  abundant,  whereas  there  is 
virtually  no  chanceof  occurrence  of  these 
rodents  on  lands  plowed  within  the  past 
fi\e  years  "  This  statement  contradicts 
his  earlier  assertion  that  it  would  take  ten 
years  for  SKR  to  recolonize  the  site 

The  inaccuracy  of  LaPre  s  assertion 
was  re\'ealedin  a  1984  study  b\  Unix  ersity 
of  California.  Riverside,  graduate  sludenl 
Narca  A  Moorc-Craig  Studying  a 
population  of  SKR  on  the  San  Jacinto 
Wildlife  Area  near  Lake  Perns.  Moore- 
Craig  found  that,  among  other  things. 
SKR  will  recolonize  an  agricultural  field 
in  as  little  as  eight  months  of  cessation  of 
cuftivation  activities 

Moore-Craig  found  that.  "Both  one 
Stephens!  and  three  agilis  were  captured 
on  the  site,  within  8  months  after 
cultivation  ceased  The  released  rats  all 
entered  burrows  within  the  disturtx:d 
area   " 

Another  case  of  the  ability  for  SKR 
to  quickly  inhabit  agricultural  fields  is 
illustrated  by  the  Domenigoni  family's 
experience  w  ilh  SKR  occupy  ing  a  fallow 
field  ofmore  than  800  acres  within  one  to 
two  vears  of  cessation  of  cultixation 


U  S  Fish  and  Wildlife  Service  restricted 
the  Domenigoni  family  from  farming 
this  property  until  Noxember  1993. 
immediately  after  the  devastating 
California  Fire  US  Fish  and  Wildlife 
Scrxice  biologist  John  Bradley  stated  SKR 
had  lefl  the  field  prior  to  the  fire  because 
of  the  oxergroxxlh  of  brush  and  litter, 
xvhich  xvas  a  direct  result  of  the  US  Fish 
and  Wildlife  Serxice  restriction  on 
clearing  or  cultixation 

SKR  has  also  been  shoxvn  to  inhabit 
grain  fields  during  the  crop  year  The 
Domenigoni  family  also  leases  property 
xvhere  they  were  restricted  in  Iheir 
cultixation  activity  on  a  field  that  had 
been  harv  esled  only  five  months  earlier 
The  Domenigoni  family  was  oracred  to 
Slop  their  farming  activity  because  of  the 
presence  of  SKR  xvithin  the  aclixe  grain 
field 

Stalcmenis  that  SKR  xxere  found  in 
abandoned  xinexards  and  citrus  groxes 
recenllx  acquired  by  Rixerside  Countx 
Habitat  Conscrx alion  Agency  haxe  also 
shown  the abililx  ofSKR  to  inhabit  more 
inlenslxely-farmcd  agricultural  lands 

Encroachment  by  heaxTi.  xxeedy 
undergroxMli  presents  the  greatest  threat 
to  SKR  as  a  direct  result  of  US  Fish  and 
Wildlife  Senicc  restrictions  on  human 
actix  itics  such  as  agricultural  practices 
and  firebreak  clearing 

US  Fish  and  Wildlife  Service 
reference  to  a  Slate  Recreation  Area  rodent 
control  program  as  a  threat  to  SKR 
disregarded  the  opportunity,  through 
goxernmeni  agency  cooperation  lo 
manage  thisprogram  to  minimize  risk  to 
SKR  through  a  diurnal  treatment 
schedule  The  U  S  Fish  and  Wildlife 
Sen  Ice  statement  suggests  that  it  xvas 
purelx  a  guess 

Consultants'  obserx'alion  of  the 
unexplained  disappearance  of  SKR  sign 
and  the  unsupported  hypothesis  that  this 
was  a  result  of  rodenticides  is 
unsupported,  appears  on  the  face  of  it  lo 
be  merclx  a  guess,  has  been  show  n  to  be 
incorrect,  nndappciirslobcaxxcakaltempi 
10  conxcy  an  oxer-exaggerated  threat  to 
the  species  Subsequent  research  shoxxs 
the  SKR  to  be  dynamic  in  its  habitat 
utilization,  and  disappearance  of  SKR 
sign  w  ithoul  other  supporting  ex  Idence 
Is  inconcluslxc 


I'rhan  growth  patterns 

The  proposed  rule  presumed  thai 
rapid  urbanization  In  the  range  has 
resulted  in  elimination  of  entire 
populations  of  SKR  Hoxvexer,  US  Fish 
and  Wildlife  Serxice  has  failed  to  shoxv 
linkage  or  proxe  fragmentation  Despite 
the  rapid  urbanization.  SKR  managed  to 
survive  and  thrive  in  elongated  patches 
and  supporting  dirt  roads,  and  they  ha\e 
generallx  managed  lo  haxe  gene  floxv 
ox  er  hundreds  of  generations  and  years 
of  this  supposed  isolation  since  the 
presence  of  agricultural  development 
occurred  before  the  turn  ofthc  century 

US  Fish  and  Wildlife  Serxice 
greatlx  ox  erstated  development  pressure 
in  the  Lake  Malhews  area  xvhen  it  argued 
that  SKR  is  likely  lo  be  extirpated  from 
Iheenlire  area  because  of  planned  housing 
and  agricultural  dcx  clopmcnl  except  for 
the  2.50(1  acres  in  ihe  Lake  Mathews 
ecological  preserve  In  fact,  there  has 
been  an  expansion  of  SKR  and  nexv 
discoxeries  of  occupied  habitat  in  that 
area 

U  S  Fish  and  Wildlife  Serxice 
concern  about  infra stmcturedexelopmenl 
IS  disproxeii  by  the  experience  with  the 
Dex  ers-Scrrano  power  line  right-of-xxay, 
where  populations  Increased  around 
disturbed  areas  and  by  research  by 
OFarrell  and  others  shoxving  linear 
characteristics  of  SKR  populations 
throughoul  hislorx 

The  proposed  nile  made  sexeral 
incorrect  assumptions  regarding  loss  of 
populations  ll  xvronglx  assumed  that, 
because  78  percent  of  the  sites  xvhere 
SKR  had  prex  louslx  been  found  xxere 
noxx  zoned  for  "incompatible  uses,"  78 
percent  of  the  SKR  population  would  be 
eliminated  This  assumption  ignored  the 
fluid  characteristic  of  SKR  habitat 
occupation  U  S  Fish  and  Wildlife 
Service  assumptions  about  compatible 
uses  hax  c  been  disproxen 

U  S  Fish  and  Wildlife  Serxice 
provided  no  explanation  or  definition  of 
compatible  and  incompatible  zoning  in 
Ihe  proposed  rule 


U.S.  Fish  and  Wildlife  Seivice 
greatly  overstated  development 
pressure... 
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The  U  S  Fish  and  Wildhfe  Senicc 
assiiniplion  Ihai  /oning  can  be  changed 
jsaniiicoiicKisivcpropositioii  US  Fish 
and  Wildlife  Service  aluavs  sa>s 
prolecli\  e  zoning  is  nol  a  strong  enough 
indicalorofproleclion  of  species  By  the 
same  argument,  land  use  agencies  have 
been  known  to  "do«n-zone"  lands  in 
scnsili\e  areas,  providing  increased 
protection  of  species 

U  S  Fish  and  Wildlife  Service  only 
cited  /.onmg  in  Riverside  County  to 
support  listing  even  though 
approNimatcly  50%  of  the  SKR 
populations  (RCHCA  short-term  l()(a) 
EIR)  «erc  already  protected 

The  US  Fish  and  Wildlife  Ser\  ice 
statement  that  Rixerside  County  s  open 
space  /oning  is  not  adequate  is 
unsupported  US.  Fish  and  Wildlife 
Ser\ice  incorrectly  assumed  that  all 
human  acli\  itics  arc  incompatible  with 
SKR  when  it  stated  that  'only  a  small 
fraction  of  the  invohcd  land  is  currently 
zoned  for  uses  compatible  with  the  k- 
rat  ■■ 

( '<>nc/iisii>n.\ 

PetitionerdisputesthcUS  Fish  and 
Wildlife  ScrMce  contention  that  it 
assessed  the  best  scientific  and 
commercial  informationavailable.  when 
in  fact  US  Fish  and  Wildlife  Service 
omitted  numerous  specific  examples  of 
favorable  information,  information  that 
subsequently  appeared  m  files  made 
available  to  petitioner  in  response  to  a 
Freedom  of  Information  Act  request. 
(Friesen  TMC.  and  O'Farrell.  Warner 
flanch.  and  solar  facility  ) 

Petitioner  disputes  the  legitimacy  of 
the  US  Fish  and  Wildlife  Service 
decision  to  list  SKR  ascndangered.  based 
on  phonecon  notes"  of  Karla  Kramer 
principal  author  of  the  proposed  rule, 
and  Ron  No\akofU  S  Fish  and  Wildlife 
Ser\  ICC  office  of  Endangered  Species,  in 
which  the  two  persons  casually  and 
indi\iduall\  made  an  arbitrary  and 
unsupported  decision  to  list  SKR  as 
endangered  rather  than  threatened 

Petitioner  disputes  U  S    Fish  and 


The  described  range  in  the 
proposed  rule  (to  list  SKR)  was 
incorrect  and  incomplete. 


Wildlife  Service  assumption  that  all 
human  activity  is  detrimental  to  SKR. 
when  in  fact  various  human  activities 
have  been  well  documented  to  be 
bcnericial  or  to  ha\  e  negligible  effects  on 
SKR  These  activities  include  grazing, 
off-road  vehicle  use.  certain  agricultural 
practices  including  disking,  and  some 
rural  development  By  assuming  all 
human  activity  is  detrimental,  without 
defining  the  type  of  human  activity.  US 
Fish  and  Wildlife  Sen  ice  has  overstated 
the  threat  to  SKR.  inaccurately  analyzed 
the  history  of  SKR  habitat  and  failed  to 
demonstrate  that  SKR  population  is 
significantlv  declining,  in  fact, 
restrictions  on  human  activity  imposed 
by  US  Fish  and  Wildlife  Service  have 
contributed  toadecline  in  suitable  habitat 

Petitioner  disputes  US.  Fish  and 
Wildlife  Scrv  ice  assumptions  about  the 
extent  of  development  activity  and  the 
threat  which  development  poses,  when 
US  Fish  and  Wildlife  Service  has 
disregarded  important  portions  of 
scientific  information  available  to  it  and 
has  failed  tocorrectly  analyze  the  impacts 
of  human  activity 

Petitioner  disputes  US  Fish  and 
Wildlife  Service  reasons  for  not 
determining  critical  habitat  for  SKR. 
where  the  issues  outlined  by  US  Fish 
and  Wildlife  Service  have  been  refuted  as 
not  being  significant  threats  US  Fish 
and  Wildlife  Service  assumed  land  owner 
disking  would  extirpate  SKR.  when  in 
fact  disking  has  been  shown  to  maintain 
suitable  habil;it  against  coastal  sage  scrub 
encroachment  and  to  encourage 
population  expansion  No  land  owners 
with  SkR-occupied  habitat  were  notified 
of  SKR  presence  until  after  suspected 
Section  ')  violations  US  Fish  and 
Wildlife  Service  accepted  as  fact  an 
iinprov  en  liypothesisthat  rodenticide  use 
was  responsible  for  disiippearanceof  SKR 
sign  in  certain  areas  while  disregarding 
known  facts  about  the  dynamics  of  SKR 
habitat  use  and  migration 

Petitioner  disputes  that  US  Fish 
and  Wildlife  Service  has  adhered  to  the 
Endangered  Species  Act.  because  US 
Fish  and  Wildlife  Service  has  failed  to 
initiate  a  species  recovery  plan  for  SKR 

Petitioner  finds  that  information 
developed  since  the  original  listing  shows 
there  were  gross  errors  on  the  part  of  the 


US  Fish  and  Wildlife  Service  in 
underestimating  the  population,  range, 
and  persistence  of  the  species 

Petitioner  further  finds  that  the  U.S 
Fish  and  Wildlife  Service  erred  in 
exaggerating  the  threats  to  the  species' 
existence 

Because  of  the  ev  idence  presented 
herein.  Riverside  County  Farm  Bureau, 
Inc  .  submits  this  petition  to  delist  the 
Stephens'  kangaroo  rat  under  the 
Endangered  Species  Act  of  1973  and  its 
amendments 


Asking  for  bankruptcy 

What  almost  happened  in  Desen  Hot 
Springs  ought  to  give  some  other  oties  in  Riverside 
County  something  lo  thinic  about 

Desert  Hot  Springs  was  wonderingwhether 
It  would  be  bankrupted  by  a  lawsuit  There  are 
nine  cities  in  western  Riverside  County  thai  may 
also  be  wondering  how  deep  their  pocttets  are 

The  issues  are  dlHerent,  but  the  result  could 
be  similar 

Desert  Hot  Springs  faced  a  court  decision 
that  could  have  cost  the  city  up  to  S6  million.  The 
case  still  isn't  resolved,  although  the  court 
substantially  reduced  a  S3  million  penalty  foi 
violation  of  the  tederal  Fair  Housing  Act  Interest 
and  other  costs  would  have  doubled  the  penalty, 
a  possibility  that  had  Desert  Hot  Springs  residents 
tallying  of  bankruptcy  or  disincorporation.  Ttie 
case  could  go  back  for  another  trial. 

The  other  cities  that  have  reason  to  worry 
are  the  ten  western  Riverside  County  cities  that 
joinedthe  Riverside  County  Habitat  Conservation 
Agency-  A  lawsuit  has  been  filed  by  Tom  and 
lanice  Morget  seeking  damages  because  of 
property  restrictions  imposed  to  protect  the 
Stephens'  kangaroo  rat.  This  one  lawsuit,  for  the 
value  of  their  property,  asks  for  more  money 
than  RCHCA  currently  has  in  the  bank,  and  there 
could  be  more  lawsuits  coming.  It  must  have 
occurred  to  the  RCHCAmember  cities  that  they 
could  be  stuck  with  the  bill  if  courts  find 
endangered  species  restrictions  to  t>e  improper 
and  RCHCA  can't  pay  Farm  Bureau  has 
repeatedly  leniinded  local  governments  that  k- 
rat  restrictions,  from  denying  grading  permits  to 
telling  citizens  they  can't  disk  firebreaks,  are 
created  by  local  govei  nment.  T  he  City  of  Mur  rieta 
|ust  joined/ in  lime  to  part  of  the  pending  lawsuit 

The  cuy  representatives  who  sit  on  the 
RCHCA  board  may  be  much  more  sensitive  to 
pioperty  rights  issues  in  the  future. 


Biological  survey  request 
miselads  property  owners 
Property  owners  are  t)eing  mislead  about 
the  possible  effects  of  the  Coachella  Valley  Multi- 
Species  Habitat  Conservation  Plan,  which  is 
being  developed  by  the  Coachella  Valley 
Association  of  Governments. 
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Political  Power  Intoxicates 

B\  Senator  Rnvinontl  \  Unvnvs 


Polilical  power  intoxicates  people, 
especialh  bureaucrats.  When  a  man  is 
intoxicated  b\  alcohol,  he  can  reco\  er.  by 
stopping  his  consumption,  but  when 
bureaucratic  agencies  are  intoxicated  b\' 
political  power.  ihe\  seldom  recover 
without  massive  curtailment 

Each  week  a  new  abuse  of  political 
pow  er  b>  a  n  ageiic>  conies  to  m\  attention, 
just  when  1  thought  gONCrnment  abuse 
could  not  infnngeanyfunheron  property 
rights. 

This  linic.  in  the  name  of  the 
Endangered  Species  Act.  statebureaucrats 
from  the  Department  of  Fish  and  Game 
ha\e  run  amok  against  the  Cameron 
Baptist  Church  in  El  Dorado  County 
The  bureaucrats  determined  to  force  the 
church  to  spend  $45,000  on  10  5  acres  of 
property  at  $4,500  per  acre  and  deed  it 
over  as  a  "rare  plant  preserve"  or  the 
church  would  ha\e  to  set  aside  a  portion 
of  the  church  five-acre  site  as  a  rare 
plant  preserve  Of  course,  to  set  aside 
proper!)  meant  the  church  could  not 
build 

The  Countv  Board  of  Superv  isors.  in 
an  effort  not  only  to  appease  the 
Department  of  Fish  and  Game,  butalso  to 
keep  the  abuse  from  impacting  small 
building  projects  like  the  church,  set 
aside  four  plant  resenes  and  charged 
taxpayers  $4  7  million  in  199'! 

Unfortunately,  this  was  not  enough 
10  satisfy  the  powcrgrab  by  tlic  bureaucrats 
of  Fish  and  Game,  which  sought  vet 
another  preserve  The  new  Cameron  Park 
Baptist  Church  just  happened  to  be  nc.xl 
to  an  area  the  bureaucrats  wanted  as  an 
,  additional  "rare  plant  preserve  " 

Cameron  Park  Baptist  Church  is 
now  a  Mctim.  because  the  bureaucrats  at 
Fish  and  Game  were  intent  on  obtaining 
a  foothold  in  the  area  surrounding  the 
church  Theullimatumby  FishandGamc 
for  the  land  is  better  described  as 
■government  extortion"  because  without 
acquiescence  to  the  strong-arm  tactics, 
the  church  could  not  complete  their 
construction  project. 

The  church  site  is  not  even  located 
on  the  propert\  the  bureaucrats  want  to 
take  as  a  "rare  plant"  prescnc.  but  is 


some  l(K)  yards  awa>  from  it  This,  of 
course,  still  does  not  prev  ent  tlieegrcgious 
o\cr-rcachof  Fish  and  GanK  bureaucrats 
Those  who  oppose  this  abuse  of  power 
are  accused  of  raping  the  land  and 
opposing  rational  environmental 
regulation. 

This  is  b\  no  means  an  isolated  case 
of  Fish  and  Game  bureaucratic  abuse, 
nor  arc  their  actions  about  the  pretext  of 
saving  the  "endangered  (lowers'  ofFI 
Dorado  Countv .  it  is  the  unchecked, 
unrestricted  abuse  of  power  by  the 
Dcpannicnt  of  Fish  and  Game  It  is 
unconstitutional  and  in  same  cases 
shocking 

This  power  misuse,  as  described 
above,  is  oiilv  one  example  of  the 
hundreds  I  am  aware  of  in  California 
Another  example  of  this  unrestricted 
abuse  b>  the  Department  of  Fish  and 
Game  III  Murricta  led  me  to  author 
scnale  Bill  SB  4X1  to  reign  in  bu- 
reaucrats from  the  Depanment  of  Fish 
and  Game  Pn\ate  property  protection 
has  to  mean  something  in  this  counlrv  if 
we  are  going  to  preser\e  freedom 

Hidden  agendas:  Babbitt 
gets  it  wrong  again 

Hi  Boh  Perkins 
Farm  Bureau  Executive  Manager 

In  a  Ma>  25  siatcmeni 
unintendoiiallv  dripping  \vi(h  irony. 
Interior  Sccrcian  Bruce  Babbitt  charged 
that  Republican  spending  cuts  are  a 
'deliberate  assault  on  the  environment  ' 
and  arc  'ideology  masquerading  as  a 
budget  " 

Babbitf  s  iniplicatK>n  thai  tttere  is  some 
other  poi  pose  (o  the  cuts  be>ond  the  need  to 
balance  the  federal  budget  echoes  past  charges 
from  land  owner  interests  that  many  regulatory 
programs  under  Babbitfs  authority  are  assaults 
on  private  property  rights  and  are  about  imposing 
federal  land  use  controls  rather  than  about 
conserving  endangered  species  or  protecting 
the  environment 

Organizations  likeFarm  Bureau  which  have 
defertded  property  rights  have  long  criticized 
federal  regulatory  programs  such  as  endangered 
species  restnclions  for  failing  to  achieve  their 
intended  purposes  while  harming  the  economy 
and  taking  away  baste  property  rights. 


Salton  Sea  solution 
could  cost  billions 

lioh  /{oh  Perkins 
Farm  Bureau  Executive  Manager 

"Saving"  the  Salton  Sea  from 
becoming  a  dead  sea  or  a  dn  lake  bed 
could  cost  more  than  $2  billion  a  year 

The  problem  is  very  simple  About 
one  million  acre-feet  of  virtually  pure 
water  evaporates  from  the  sea  every  year, 
leaving  behind  salt  and  minerals  The 
water  lost  to  evaporation  is  replaced  by 
runoff  earning  salts  and  minerals  from 
the  surrounding  desert  Without  any 
outlet  from  the  below-sea-level  sea.  the 
salt  and  mineral  content  continues  to 
collect  and  concentrate 

Just  keeping  the  sea  from  becoming 
any  saltier  would  require  purifying  one 
million  acre-feel  of  water  per  year 
Reversing  the  sea's  salinity would  require 
purifying  more  water  per  year  than  is  lost 
to  ev  aporation 

One  million  acre-feet  is  almost  as 
much  water  as  Southern  California 
receives  each  vear  from  the  Colorado 
River  Aqueduct  At  average  wholesale 
water  rates  of  around  $250  an  acre-foot 
in  Southern  California,  the  equivalent 
water  cost  is  at  least  $250  million  a  year 
just  to  maintain  the  sea  in  its  present 
condition  If  water  purification  is 
undertaken  bv  desalination,  at  current 
costs  upward  of  $2,000  an  acre-foot,  the 
annual  cost  to  maintain  the  sea  jumps  to 
$2  billion  or  more 

There  are  manv  ways  to  manage  the 
Salton  Sea.  including  some  less  costly  or 
less  comprehensive  alternatives 

One  concept  is  to  build  dikes  and 
separate  areas  of  the  sea,  such  as  around 
the  shoreline,  where  water  quality  could 
be  maintained  while  allowing  the  bulk  of 
the  sea  to  become  a  dead  sea.  water  filled 
with  concentrated  minerals  where 
nothing  can  live 

Another  concept  istoe.xchange  less- 
salty  ocean  water  from  the  Gulf  of 
California  for  Salton  Sea  water  One 
version  of  this  idea  considers  a  shipcanal 
using  locks  tobring commercial  sea  traffic 
inland 
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Diverside  County 

Farm  Bureau  Ne'ws 

Publiihed  by  Rivtnide  County  Faim  Bureau,  Inc 

A  private,  r^onprofit  organization 

sending  farmers  throughout  Riverside  County  since  1917 

21160  Box  Springs  Road,  Suite  102 
Moreno  Valley,  California  92557 


Santa  Margarita  Watershed 
planning  resumes 


After  lengthy  discussion  among 
county  supervisors  and  from  property 
owner  and  environmental  groups,  the 
Board  of  Supenisors  decided  to  resume 
the  Santa  Margarita  River  Watershed 
planning  effort,  to  designate  the  county 
Flood  Control  District  as  the  leadagency. 
and  to  approve  a  contract  for  a  watershed 
study. 

The  contract  approval  included  a 
proposal  by  Supervisor  Roy  Wilson  to 
involve  Farm  Bureau  and  Building 
InduslP,  Association  in  county  agency 
oversight  of  contract  performance. 

Supervisor  John  Tavaglione  was  the 
lone  "no"  vote  against  approving  the 
contract,  although  Supervisor  Tom 
Mullen  CNpressed  reserv'ations  about 
funds  provided  by  EPA  and  about  Coastal 
Conservancy's  oversight  involvement 

The  environmental  side  almost  made 
the  case  for  rejecting  the  contract.  The 
Coastal  Conservancy  acknowledge  that 
$100,000  of  a  $270,000  grant  to  pay  for 
the  watershed  study  comes  from  the  EPA 
and  that  the  conservancy  has  an  interest 
in  seeing  that  the  money  is  spent  the  way 
they  want.  The  conservancy's  Prentice 
Williams  said  she  likes  to  "take  a  hands- 
on  approach. ' '  Tavaglione  said  he  could 
not  support  the  contract.  Mullen  asked 
why  the  conservancy  couldn't  just  offer 
the  fUnds  and  then  step  away,  leaving  the 
county  losupervise  the  contractor's  work 
on  the  study 

Mullen  said  the  conservancy's 
involvement  appeared  to  be  "not  only 
oversight  but  intrusion.  For  a  state  agencv' 
to  operate  that  way  is  irresponsible." 

Supporting  contract  approval,  a 


Temecula  resident  told  the  supenisors 
"there's  more  involved  than  just  the 
flood  control  issue."  That  was  a  point 
that  property  owner  groups,  including 
Farm  Bureau  and  the  Building  Industry 
Association,  also  pressed,  telling 
supervisors  they  feared  the  study  would 
lead  to  unwanted  land  use  regulation 

Farm  Bureau  spoke  in  opposition 
both  to  resuming  watershed  planning 
activity  and  to  approving  the  contract 
with  Coastal  Conservancy  funding 
Acknowledging  that  the  county  might  go 


ahead.  Farm  Bureau  recommended 
delaying  the  contract  approval  until  after 
the  May  18  meeting  of  the  watershed 
|X>licy  committee  and  also  supported 
making  the  Flood  Control  Distria  the 
lead  agency. 

Supervisor  Kay  Ceniccros  defended 
the  planning  process,  saying  no  one  is 
being  left  outand  critics  aren't  presenung 
accurate  information. 

Supervisor  Bob  Buster  talked  about 
the  need  to  plan  growth.  At  one  point  he 
got  intoan  argument  with  BI A  spokesman 
Scott  Woodward  about  a  development 
project  which  Woodward  had  repre- 
sented, where  the  developer  later  went 
bankrupt 


Farmers  side  of  endangered  species 
problems  told  at  museum  meeting 

"Imagine  being  told  you  couldn't  go  lo  your  office  or  earn  a  paycheck." 

That  was  how  Farm  Bureau  Manager  Bob  Perkins  explained  Andy  and  Cindy  Domenigoni's 
plight  to  a  non-farm  audience  at  the  San  Diego  Natural  History  Museum  on  May  20. 

He  told  the  small  group  of  about  20  people  how  the  Domenigoni  family  was  stopped  from 
farming  800  acres  of  their  land. 

Perkins  was  a  panelist  for  the  museum's  presenialion,  "Staying  Alivel  Assessing  the 
Endangered  Species  Act." 

Characterizing  the  ESA  as  a  complete  failure  virtually  guaranteed  to  eliminate  species  and 
wildlife,  R.  J.  Smith  of  the  Competitive  Enterprise  Institute  in  Washington  DC,  gave  the  panel 
some  controversy  to  stimulate  discussion. 

Panelists  included  Craig  Adams  of  the  Sierra  Club,  Karen  Scarborough  representing  San 
Diego  Mayor  Susan  Colding,  Ed  Sauls  representing  ihe  Building  Industry  Association,  and 
Michael  Beck  of  the  Endangered  Habitats  League. 

"The  audience  looked  like  it  might  lean  toward  the  environmental  side  of  the  issue,"  said 
Perkins,  "but  audience  members  were  polite  and  gracious  and  seemed  genuinely  interested  in 
discussing  all  sides  of  the  sub|ect.' 

The  museum  also  showed  the  Nature  Conservancy  film,  "The  Coachella  Solution,"  abou< 
the  fringe-toed  lizard  preserve.  Sauls  commented  that  this  conservation  effort  worked  becaus* 
It  hada  clearly  identifiedgoalandwas  supported  by  fundingfrom  government  and  environmenta 
organizations  as  well  as  private  land  owners. 

Perkins  talked  about  how  habitat  conservation  is  puttingundislurbed  land  off  limits,  leavin 
farm  land  as  the  only  target  for  new  development  He  pointed  out  that  the  museum's  endangere 
species  exhibit  included  an  interactive  exhibit  saying  that,  from  amonga  desert,  abandoned  cor 
field,  wetlands  and  forest,  the  corn  field  is  the  best  place  to  put  a  new  development 

He  also  explained  suggestions  for  making  Natural  Communities  Conservation  Planningar 
similar  habitat  plans  voluntary,  incentive-based  programs,  a  concept  he  had  offered  at  tl 
Senate-Assembly  hearing  on  NCCP  two  days  before 
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SMUD  and  the  ESA 

The  Sacramento  Municipal  Utility  District  (SMUD)  is  the  nation's 
fifth  largest  publicly  owned  electric  utility.   It  provides 
service  to  the  greater  Sacramento,  California  area. 

SMUD  is  in  the  process  of  developing  four  cogeneration  plants 
which  will  provide  electrical  power  for  its  service  area.   These 
projects  will  replace,  in  part,  electricity  which  was  generated 
by  the  now  closed  Rancho  Seco  nuclear  power  plant. 

The  four  plants  are  located  in  the  Sacramento  area  at  the  Procter 
&  Gamble  manufacturing  facility,  the  Campbell  Soup  Company 
facility,  a  regional  wastewater  treatment  facility,  and  an 
ethanol  and  power  cogeneration  plant  which  is  being  constructed. 

SMUD  is  constructing  a  64  mile  natural  gas  pipeline  which  will 
serve  each  of  the  cogeneration  plants.   SMUD  was  required  to 
complete  a  lengthy  and  expensive  licensing  process  with  the 
California  Energy  Commission  (CEC) ,  and  pay  $100,000  in 
mitigation  fees.   It  was  subsequently  required  to  complete 
further  negotiations  with  the  U.  S.  Fish  and  Wildlife  Service 
(USFWS)  ,  and  spend  another  $400,000  to  set  aside  200  acres  to 
mitigate  impacts  to  the  "endangered"  fairy  shrimp. 

Pictures  one  through  four  show  some  of  the  habitat  where  the 
fairy  shrimp  exists  along  roadways  in  industrial  parks.   Picture 
five  shows  the  tire  depressions  where  this  species  also  exists. 

Pictures  six  through  nine  show  railroad  right-of-ways  strewn  with 
trash  which  were  also  considered  habitat.  USFWS  required  SMUD  to 
mitigate  this  2/lOths  of  an  acre  area. 

A  total  of  25.5  acres  was  required  for  mitigation  of  the  areas 
pictured.   However,  SMUD  was?  required  to  set  aside  a  total  of  200 
acres.   The  remaining  174.5  acres  are  to  be  used  for  future 
mitigation  of  SMUD  projects,  with  no  guarantees  of  mitigation 
ratios. 

Suppose  you  were  forced  to  pay  $250  for  a  traffic  ticket  on  a 
trumped  up  charge,  and  then  the  judge  ordered  you  to  pay  $2,000, 
of  which  $1,750  could  be  applied  to  possible  future  traffic 
violations?   You  would  be  dealing  with  the  Fish  and  Wildlife 
Service  and  its  abuse  of  the  Endangered  Species  Act.   It's  time 
to  restore  some  common  sense  to  this  conservation  law. 

ATTACHMENTS  -  FOUR  PAGES  OF  PHOTOGRAPHS 
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Figure 


Depression  at  Procter  and  Gamble  which  ponds  waier  in  spring    Brjmhiiuiia  lynchi 
located  here 


Figure  2  Same  site  as  above  in  summer  months    B  lynchi  eggs  are  abundant  at  site 


Representative  sues  from  SML'D  s  Procter  and  Gamble 
Co/teneralion  Site  and  Natural  Gas  Pipeline 
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Figure  3 


Other  depressions  at  Procter  and  Gamble  which  also  ponJ  w  ater  in  Nprin^' 
Branchinecta  lynchi  also  identified  here 


Figure  4. 


Same  site  as  above  in  summer  months. 


Representative  sites  from  SMUD  's  Procter  and  Gamble 
Cogeneratwn  Site  and  Natural  Gas  Fipeltne 
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Figure  5. 


Tire  depressions  at  Procter 
and  Gamble  which  pond  water 
in  spring.   Branchinecta  lynchi 
also  identified  at  these  4  sites 


Figure  6. 


Railroad  right-of-way 
where  Lepidurus  packardi 
and  Linderiella  occidentals 
were  identified  during  spring 


Representative  sites  from  SMUD  j  Procter  and  Gamble 
Cogeneration  Site  and  Natural  Gas  Pipeline 
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United  States  Department  of  the  Interior 

OFFICE  OF  THE  SOLICITOR 

Washington,  D.C.   20240 


July    17,     1996 

Honorable  Don  Young 

Chairman 

Committee  on  Resources 

U.S.  House  of  Representatives 

Washington,  D.C.   20515 

Dear  Chairman  Young: 

At  a  hearing  in  late  June  before  your  Committee,  Congressman 
Pombo  and  Congresswoman  Chenoweth  asked  me  for  information  about 
the  position  of  the  United  States  in  the  Bennett  v.  Plenert  (now 
Bennett  v.  Spear)  case,  which  the  United  States  Supreme  Court 
will  review  next  term.   I  responded  that  the  government's  brief 
was  in  preparation  and  offered  to  provide  interested  members  with 
copies  once  it  was  filed. 

Attached  is  a  copy  of  the  brief  the  government  filed  July  15. 
Its  basic  thrust  is  that  the  plaintiffs  in  the  case  did  not 
structure  their  lawsuit  in  a  way  that  met  either  constitutional 
standing  requirements  articulated  by  the  Supreme  Court  or 
established  principles  of  administrative  finality.   Most 
important,  they  have  not  sued  the  federal  agency  taking  the 
action  that  they  complain  of  (the  Bureau  of  Reclamation,  which 
operates  reservoirs  in  the  Klamath  basin) ,  but  rather  have  sued 
only  the  federal  agency  (the  Fish  &  Wildlife  Service)  which 
prepared  a  biological  opinion  on  the  impact  of  reservoir 
operations  on  endangered  species. 

The  brief  is  even-handed  in  acknowledging  that  all  categories  of 
citizens  may  obtain  review  of  governmental  action  concerning 
protected  species,  but  only  if  they  structure  their  lawsuit 
appropriately : 

Decisions  made  by  an  action  agency  in  reliance  upon  a 
biological  opinion  may  be  challenged  either  by  persons 
asserting  an  interest  in  listed  species  or  by  persons 
asserting  a  competing  interest  in  the  resources  in  question. 
In  either  type  of  suit,  a  reviewing  court  may  scrutinize  the 
Service's  biological  opinion  and  may  vacate  the  action 
agency's  decision  if  it  concludes  that  the  biological 
opinion  is  arbitrary  and  capricious.   (Brief,  p.  14) 

The  rule  that  a  biological  opinion  may  be  challenged  only 
within  the  context  of  a  suit  against  the  action  agency 
imposes  no  special  disability  upon  plaintiffs,  like 
petitioners,  who  assert  an  economic  interest  in  the  use  of 
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natural  resources.   Rather,  that  rule  applies  equally  to 
environmental  plaintiffs  alleging  that  the  opinion  is 
insufficiently  protective  of  listed  species.   (Id.  at  16) 

[A] ny  actions  taken  by  the  Bureau  in  reliance  upon  the 
biological  opinion  are  subject  to  judicial  review  at  the 
behest  of  persons  injured  by  them.   Persons  whose  requests 
for  water  are  denied  as  a  result  of  the  Bureau's  adoption  of 
the  Service's  recommendations  would  be  appropriate 
plaintiffs  to  challenge  the  BOR's  actions.   And  in  the 
course  of  reviewing  the  Bureau's  conduct,  the  court  can 
examine  the  biological  opinion  and  the  evidence  on  which  it 
was  based.   In  reviewing  the  scientific  judgments  embodied 
in  the  biological  opinion,  moreover,  the  court  would  employ 
the  same  arbitrary-and-capricious  standard  applicable  to 
suits  brought  by  environmental  plaintiffs  contending  that 
actions  taken  in  reliance  upon  a  biological  opinion  were 
likely  to  jeopardize  listed  species.   (Id.  at  46-47) 

Thus,  the  scientific  judgments  embodied  in  a  biological 
opinion  may  be  challenged  in  court  within  the  context  of  a 
suit  against  an  action  agency,  either  by  plaintiffs  who 
allege  that  the  opinion  is  insufficiently  protective  of 
listed  species,  or  by  plaintiffs  who  allege  that  the  opinion 
recommends  unreasonably  severe  constraints  on  the  use  of 
natural  resources.   The  timing  and  standard  of  review  would 
be  the  same  in  both  contexts  ....  (Id.  at  47) 

Thank  you  for  the  opportunity  to  inform  you  of  the  position  of 
the  federal  government  in  the  Bennett  case. 


bhn  D.  Leshy 
'Solicitor 
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